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IN THE UNITED NATIONS HUMAN RIGHTS COMMITTEE

BETWEEN

Patrick John Coleman

(Australian Citizen, Resident of Townsville in The State of Queensland,
Australia)

And

Sergeant Nicholas Sellars (Of The Queensland Police Service)
First Respondent ‘

And

The Townsville City Council (In the State of Queensland)
Second Respondent

And

The State of Queensland (In the Commonwealth of Australia)
Third Respondent

And

The Commonwealth of Australia (State Party, Member of The United Nations,
Signatory to The International Covenant on Civil And Political Rights, and to
The First Optional Protocol to that Covenant)

Fourth Respondent
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(1) NATURE OF THE COMPLAINT

(1) The complainant, complains that his rights to freedom of speech and
expression and assembly under atticles 19 and 21 of the International.
Covenant on Civil and Political Rights, and, his right not to be convicted of
something that was not an offence under national or international law at the
time, under article 15 of the same covenant, has been wrongfully infringed by
the respondents. The complainant also asserts that the alleged law under which .
he was convicted is an infringement of Article 9(1) of the same covenant and
leaves him subject to further charges. The complainant asks for a remedy.

(2) The preferred remedy is that the state party implement its obligations under
the said covenant on a national basis, and also that the burden of the
conviction (Convicted 3/3/1999) for an “Unlawful Public Address” on
20/12/1998 (under 58 (2)(e) of Chapter 39 of the Townsville City Council By
Laws) be removed from my record, and compensation be granted (pursuant to
Article 9(5)) for having being subjected to the prosecution, appeals, and, for
the effect on my reputation.

(3) The complainant also asks for the removal of a comviction he gained
(Convicted 6/12/1999) for obstructing police (under 5120 of the Police Powers
and Responsibilities Act 1997, Queensiand Legislation) on 29/8/1999, when
he was arrested on a warrant, as a result of refusing to pay a $300 fine, which,
was a result of the conviction for giving the speech. The complainant passively
sat on the ground in protest during that arrest. The complainant seeks
compensation for 5 days imprisonment that resulted from the warrant.

(2) JURISDICTION AND ADMISSABILITY

(1) The State Party, Australia, ratified the International Covenant on Civil and
Political Rights on the 13® of August 1980, and the First Optional Protocol to
the covenant on the 25% of December 1991.

(2) Chapter 39 of the Townsville City Council By Laws (Pedestrian Malls), was a
law made pursuant to an “Order in Council” given by The Governor of
Queensland on the 13™ of July 1981 stating that the Western End Of Flinders
st Townsville (Between Stokes and Stanley streets, which was separate to the
Eastern end, see page 5, line 40, and page 8, line 30, and page 85, line 20 and

" 21 of the Magistrates Court Transcript) -was a permanent Pedestrian Mall,
and making regulations (not including s8 (2)(¢) or any other restrictions on
protest) that came into effect on 18™ August 1981.

(3) Chapter 39 of the Townsville City Council By Laws derived its history from
that proclamation, s8 (2)(e) came some time later, however, the second
respondent only relied on the proclamation, which came into effect on the 18
August 1981 as a law. The event of my prosecution occurred after the assent
by Australia to the 1* Optional Protocol. I submit that my complaint is
admissible.

------------------------------------------------------------------------
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(4) s(8)}(2)(e) of Chapter 39 , is not a law which predated the ratification by
Australia, of the International Covenant on Civil and Political rights (see The
Queensland Court of Appeal decision -Coleman v Sellars [2000] QCA 465
par [53] which says it was 1982 when s(8)(2)(e) came into effect) .

(5) Having appealed to the High Court of Australia, which denied my appeal and
upheld the conviction, my domestic remedies have been exhausted.

(3) The Relevant Provisions Of Chapter 39 of Townsville City Council By Laws
(Pedestrian Malls) states —

8(1) This By-law does not apply to the setting up and use of booth for religious,
charitable, educational or political purposes or of a booth to be used at or near a
polling booth, for, or for a meeting in connection with, an election in respect of either
House of the Commonwealth Parliament, the Legislative Assembly or a Local
Authority.

(2) No person shall —

(a) sell or offer for sale any goods;

(b) display any goods for sale;

(c) carry on any business;

(d) perform any form of entertainment;

(e) take part in any public demonstration or any public address;

(f) use or permit or suffer to be used any megaphone, sound amplifier, radio, loud
speaker, gramophone (sic) or the like or any other means of mechanically, electrically
or artificially increasing or reproducing sound; or

(g) take or have or to be in control of anything whatsoever whether animate or
inanimate used or which is apparently designed or capable of being used for or in
connection with any of the purposes enumerated in paragraphs (a) to (f) (both
inclusive) of this Clause of this By-law, in or upon a pedestrian mall without a permit
in writing from the Council. ' _
(3) A person who desires to obtain a permit for the purposes of this By-law shall make
application in writing therefore in the prescribed form. The application shall be
lodged with the Council and shall be accompanied by the prescribed fee and such
other information as the Council may require.

(4) Upon application made to it under this By-law the council may:-

(a) grant a permit; or

(b) refuse a permit; or

(c) grant a permit subject to such conditions as the Council shall think ﬁt

(5) A permit issued under this By-law shall be in writing.

(6) It shall be a condition of every permit issued under this Bylaw on breach whereof
the permit may be revoked by the Council: -
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(a) that the holder of the permit will at all times obey the provisions of this Chapter,
the Order in Council and the conditions, if any, subject to which the permit was
granted; and

(b) that the permit in writing shall be produce (sic) to an Authorised Person
(Pedestrian Mall} forthwith upon request made by the Authorised Person (Pedestrian
Mall) in that behalf .

(7) Unless sooner revoked a permit issued under this By-law shall remain in force
Jrom the date of issue up to and including the expiry date written on the face of the
permit or if no expiry date is so written up to and including the thirtieth day of June
next following the date of the issuing of the permit. :

(3) The Facts

(1) On Sunday the 20® of December 1998, I gave a speech in the Western End of
the Flinders Pedestrian Mall, standing variously on a fountain, and cement
table that were not in use. _

(2) T spoke for around 15 minutes reading out the Universal Declaration of
Human Rights, criticising the Australian Governments treatment of Australian
Aboriginal People and also criticising the Townsville City Council. Before this
I had been petitioning people and handing out leaflets (page 22 and 65 court
transcripts). At no stage did I make any racist statements (ibid 62). 1 was
carrying a large red flag over my shoulder with the pole being 2.8 metres long
and the flag being 2 metres by 1 metre.

(3) At 2l times I was being video taped by the police who had a station in the
eastern end. The police did not approach or stop me.

(4) After I finished speaking, I stopped to talk to various people before leaving the
mall and going home.

(5) On the 23" of December, I was in gaol, having had to surrender myself
because I had accidentally turned up to a court appearance for another matter
on the wrong day (1 day late). A Police officer, the then Constable Nicholas
Sellars, told me that I was not going to like what he was about to do. He
charged me under the by law for what I had done on Sunday the 20% (page 68
of the court transcripts). :

(6) 1decided to plead not gnilty and defend this matter.A trial took place presided
over by an acting magistrate (Mr McFadden) on the 3™ 6f March 1999 in the
Magistrates Court Townsville. The Townsville City Council prosecuted the
matter, and although the police officer had charged me, he did not give
evidence.
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(1) The Evidence of the witnesses, especially the council workers, was that I was
there with a red flag and giving a speech, that I had engaged in this sort of
activity maybe 20-30 times (ibid, page 13), the council argued that this was
not relevant to this charge (ibid page 22, 24). The evidence of all witnesses is
that I was peaceful at all times, and the Townsville City Council was at pains
to point out that this was irrelevant to the charge (ibid page 24,25,26,27,84).

(2) 1attempted to argue in the court that my actions were protected by the right of
assembly, the universal declaration of human rights and the international
covenant on civil and political rights, where they protect freedom of speech
(ibid page 71,80,81).

(3) I was convicted because the magistrate held that one person was not an
assembly and therefore I was not protected by The Peaceful Assembly Act.
The magistrate also held that the markets were advertised for people to
assemble and purchase items not for political purposes. He was scathing of
references to human rights saying that he accorded the material with the
respect it deserved. I was ordered to pay a $300 fine or get 10 days in gaol and
$3035 in costs or 101 days i gaol, which I later refused to pay and got gaoled
for not paying the fine.

(4) 1 appealed the matter to the District Court and the magistrate’s decision was
upheld, on the grounds that 1 person is not protected by the peaceful assembly
act. The Judge was similarly disposed towards human rights matters calling

" them “philosophical analogies”.

(5) On Sunday 29 of August 1999, whilst I was giving another speech in the
mall, at the same spot, I was approached by 2 police officers, who said they
had a warrant for my arrest, because, I refused to pay the fine ordered on
3/3/1999. 1 refused to go willingly , and sat on the ground, making them carry
me. ] was charged with obstructing police for that dissent. I was taken fo the
Townsville Police Watch house where I was imprisoned. I began an immediate
hunger strike. I was kept at the watch house for 5 days then transferred to
Stuart Prison (Townsville), where, although I had 5 days to go, I was released
that same day because of a policy of all fine defaulters not having to complete
the last 7 days of any imprisonment. I was taken back to town and released in
the street where I ended my hunger strike.

(6) As I could not obtain legal assistance, I appealed the s(8)(2) (&) matter again
(out of time) myself to the Queensland Court of Appeal. At the hearing were it
was decided to grant leave to appeal, the Chief justice said that an argument
based on the peaceful assembly act would not be successful. I was given leave
to appeal and subsequently obtained legal aid. I was represented by an
appointed barrister and solicitor, appointed by the state. My argument was not
followed by the barrister in the way it was supposed fo be. I had argued that
my conduct was protected by our conmstitutional common law which is
supposed fo protect peaceful political communication (if there are no safety
considerations) and that the by -law was bad because it allowed the council an
unlimited discretion to consent to or refuse a permitin an arbitrary manner.
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My appeal was dismissed on the grounds that the council had argued at that
late stage (Coleman v Sellars [2001] QCA 465 at [22], [44],) that I could
have exercised my rights anywhere else but the Flinders Mall, the court
followed some American cases (ibid par [13]-[16], [65]) which also said that.
The court denied the appeal and upheld the conviction but overturned the costs
order.

I appealed to the High Court of Australia (High Court of Australia, Coleman v
Sellars and anor, B14/2001, given 26 June 2002), and was represented by a
pro Bono lawyer as I was refused legal aid. Through my lawyer I argued that
what the council said, about there being ample places other than the mall to
give speeches without a permit, and in an unregulated manner, was not correct,

. and pointed the court to the council’s other by-law Chi15, which makes it

®

illegal in any park or reserve, to sing, speak, carry a sign, meet, hand out
leaflets etc without a permit with the same sanctions. The High Court refused
to grant me special leave to appeal on the grounds (Following the decision of
Justice Muir in the court of appeal decision par [41]) that s8 (1) of Ch 39
allowed me to give a speech, in the mall, without a permit, as long as 1 had a
“booth” which could have been just a milk crate to stand on with an umbrella,
Justice Muir said “a table and possibly a chair” (Coleman v Sellars [2000]
QCA 465 par [36]). The conviction for giving a speech without a permit was
upheld because I did not have these items.

I then knew I had a right to seek a remedy through the Untied Nations Human
Rights Committee, but did not know how to do this, nor whether there were

set forms and apphcatlons etc. That was the cause of the delay in bringing this
complaint.

(HARTICLES 9(1) and (5) , 15(1), 19 AND 21 OF THE ICCPR

(1) Article 9 of The International Covenant on Civil and Political Rights states in part-

1. Everyone has the right to liberty and security of person. No one shall be subjected
to arbitrary arrest or detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law.

3. Anyone who has been the victim of unlawful arrest or detention shall have an
enforceable right to compensation.

part

---------

2)Axticlel5 (1) of The International Covenant on Civil and Political Rights states in

1. No one shall be held guilty of any criminal offence on account of any
act or omission which did not constitute a criminal offence, under
national or international law, at the time when it was committed.

------------------------------------------------------------------------------------------
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(3 Article 19 of the same instrument states —

Article 19 .

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include
Jreedom to seek, receive and impart information and ideas of all kinds, regardless of
fromtiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries with it
special duties and responsibilities. It may therefore be subject to certain restrictions,
but these shall only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others; :
(b} For the protection of national security or of public order (ordre public), or of
public health or morals.

(H)Article 21 of the same instrument states —
Article 21

The right of peaceful assembly shall be recognized. No restrictions may be placed on
the exercise of this right other than those imposed in conformity with the law and
which are necessary in a democratic society in the interests of national security or
public safety, public order (ordre public), the protection of public health or morals or
the protection of the rights and freedoms of others.

{DMY ARGUN.[ENT T0 THE UNITED -NATIONS HUMAN RIGHTS
COMMITTEE

(i) I submit to the committee that this case is in line with the facts of those in the
case of Auli Kivenmaa v Finland, Communication No. 412/1990: Finland.
10/06/94. (CCPR/C/50/D/412/1990. (Jurisprudence)).

There, in that case, the state party had called an assembly to welcome a
visiting head of state. Ms Kivenmaa and her friends turned up and hoisted a
banner and engaged in other expressive conduct. She was charged with doing
so without a permit. This committee held in that case —

“[9.2] .... 4 requirement to pre-notify a demonstration
would normally be for reasons of national security or
public safety, public order, the protection of public
health or morals or the protection of the rights and
Jreedoms of others. Consequently, the application of
Finnish legislation on demonstrations to such a
gathering cannot be considered as an application of a
restriction permitted by article 21 of the Covenant.

.......................................................................... poosestatesnacnsnnnnesnsyy
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9.3 The right for an individual to express his political opinions,
including obviously his opinions on the question of human
rights, forms part of the freedom of expression guaranteed by
article 19 of the Covenant. In this particular case, the author of
the communication exercised this right by raising a banner. It is
true that article 19 authorizes the restriction by the law of
freedom of expression in certain circumstances. However, in this
specific case, the State party has neither referved to a law
allowing this freedom to be restricted nor established how the
restriction applied to Ms. Kivenmaa was necessary to safeguard
the rights and national imperatives set forth in article 19,
paragraphs 2 (a) and (B) of the Covenant.” [(3)(a) and (b)- typo]

I submit firstly that because the Council advertised that people can come to the open
air, publicly owned, pedestrian mall to take part in the traditional Sunday markets, that

I'had a right to assemble with those people, my fellow citizens. It is just that I chose to
give a speech.

T also had a right to freedom of speech and freedom of expression and to exercise that
right by imparting information orally (article 19(2) ICCPR). 1 spoke on the issue of

human rights by simply reading out the universal declaration (which also protects free
speech).

All of the witnesses in the court proceedings gave evidence that I was peaceful. I did
not interfere with any persons business nor did I obstruct the passage of any persons.
The police video taped me and did not intervene. No doubt they would have if there
were a threat to public order or the right and freedoms of others. The Conncil argued
that threats to public order were not an element of the charge or the evidence against
me. Simply, that I did not ask them for permission to speak.

‘The by-law gives the council and arbitrary power to refuse a permit for no reason; this
sort of law is not a reasonably justifiable law to have in a democratic society, as
persons could be refused a permit on the basis of their political views. A person could
also be made to wait for an unlimited time before the application is refused. I take the
committee to the Canadian authority of Re Ontario Film and Video Appreciation
Society v Ontario Board of Censors (1983) O.R (2d) 583at 585-592, and submit that it
should also be followed. It states in part —

“ any limits placed on freedom of expression cannot be left at
the whim of an official; such Iimits must be articulated with
Some precision or they cannot be considered to be law”
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Further —

“These sections in so far as they purport to prohibit or to allow
censorship of films, may be said to be “of no force or effect”,
but they may be rendered operable by ..... the enactment of
statutory —amendments imposing reasonable [lLimits and
standards”

. This decision was upheld on appeal with the Canadian Supreme Court ((1984) 45
O.R. 80 at 80-81-82-83) there holding that it would go further than the lower court, -

“The subsection allows for the complete denial or prohibition of
the freedom of expression in this particular area and sets no
limits on the Ontario Board of Censors It clearly sets no limits,
reasonable or otherwise, on which an argument can be
mounted”

The decisions upheld that the alleged law could not be said to be “prescribed by law”
because it was bad. I submit fo the committee, that the word “established’ in article
9(1) may be interchangeable with “prescribed”.

The council by-law states that a permit may be granted.or refused, subject to any
conditions the council may see fit, and if it is granted, it can be revoked for no reason.
This can leave a person subject to an arbitrary whim of an official, which can lead to
an arrest under s16 of Ch39 by a police officer. This may be so, regardless of whether
or not an arrest, or restriction of the right to freedom of expression is needed for the
reasons articulated in article 19(3). That is, whether or not it is justiﬁed There is just
no way of knowing. -

There are no grounds or procedure for refusal to grant, nor for revocation. It is not &
good law. It, s8 (2), itself is inconsistent with artciled (1).

I further submit-

The Townsville City Council at no stage provided evidence that the proseéution was
necessary for any of the reasons provided for in article 19(3) of the ICCPR.

I also take the committee to the English, American and Australian authorities
concerning breach of the peace see R v Howell [1982] OB 416; Cohen v. California,
403 U.S. 15 (1971), Texas v Johnson (1989) 491 US 397 at 343,354,355,356,357,364,
Waison v Trennery (1998) 122 NTR 1 atp 6, 8, 12,14 Per Angel and Mildren JJ.
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was prosecuted for burning the American flag) where it states —

“THE CHIEF JUSTICE'S dissent appears to believe
that Johnson's conduct may be prohibited and, indeed,
criminally sanctioned, because "his act . . . conveyed
nothing that could not have been conveyed and was not
conveyed just as forcefully in a dozen different ways."”
Post, at 431. Not only does this assertion sit uneasily
next to the dissent’s quite correct reminder that the flag
occupies a unigue position in our society - which
- demonstrates that messages conveyed without use of the
Slag are not "just as forcefufl]” as those conveyed with
it - but it also ignores the fact that, in Spence, supra, we
"rejected summarily” this very claim. See 418 US., ar
4]1“

I'would also invite the committee to adopt the reasoning of Justice Angel in Watson v

Trennery at page 6 ,where it was held —

“The peaceable combination of people in public places for the
purposes of expressing opinions and of protest against political
decisions is but the exercise of the ordinary civil freedoms of
opinion, of speech, of assembly and of association. These
freedoms reflect the importance our society places on open
discussion and the search for truth, the need for diversified
opinions to be known and for the strengths and weaknesses of
those opinions to be identified, the right to criticise, the value of
tolerance of the opinions of others, and the social commitment to
the value of individual autonomy, all vital to the health of any
democratic  system of open government. A  peaceful
demonstration or protest, whether by assembly or procession in
a street is nowadays accepted by members of the community as a
safety valve for the community and potentially at least as an
agent for change and for the good. An ordinary incident of any
assembly or procession through the streets is some
inconvenience to others. Protests test tolerance of difference and
of inconvenience. There may be some noise. Members of the
public may witness and hear messages they did not wish to see
and to hear. They may consider such messages to be anathema.

.

:

;
......................................................................... o s snsiessnusstnsassnanans

Twould-draw-the committee*sattentiorto foothote 11 5f Texas v Johnson, (Johnson
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'1845,p15)- (quoted in part)

There may be a gross affront to some sensibilities. Nonetheless
peaceable protests are to be tolerated in the recognition of the
Jreedom of others to hold different opinions, io speak, to
assemble, and to associate. As Bray CJ said extra-curially on
one occasion, "Diversity is the protectress of freedom.”, (1971)
45 ALJ 586. In short, peaceful demonstrations and protests
(whether by way of procession or assembly) are the lawful
exercise of freedoms which, whilst necessarily imposing on
others, are tolerated in the absence of associated unlawful acts.”

The American, English and Australian authorities state that there must be an actual
breach of the peace, and that there must be something sufficiently serious enough to
warrant the interference with the criminal law before a person should be prosecuted.

This is consistent throughout, it seems, the common law world.

I would ask the committee to find the decisions of -R v Howell ar 387(f) and (),
388(b), Turner v Patterson (1908) NZLR 207 at 210, and Wornes v Rankmore (1976}

QR 85 as being persuasive of the international common law recognition of certain
principles.

In R v Howell at 387 Lord Watkins applied Stones Justice Mamnal (3 Edn,

“ A private person may apprehend without a warrant, on view
of a breach of the peace, and before an affray is over.....and a
. constable without a warrant.....a party who has been guilty of a
breach of the peace , if there are reasonable grounds for

apprehending its continuance or immediate renewal , but not
otherwise” '

And, at 388 -9 it was stated (and now applied in Ausﬁ'alia) -

“...even in these days when affrays and riotous behaviour and
other disturbances happen all too frequently , we cannot accept
that there can be a breach of the peace unless there has been an
act done which actually harms a person , or in his presence his
property , or is likely to cause such harm , or which puts
someone in such fear of harm being done”

“...we think, the word ‘disturbance’ when used in isolation
cannot constitute a breach of the peace.”

I submit that those statements, and those of the American Supreme court in Cohen and
Johnson are consistent with article 19(3), firther-

.................................................................... / S esasCasttarsasesosnnnes
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In Wornes v. Rankmore, ex parte Rankmore (1976) QR 85, per Williams J , at pages
104 and 105, which was applied by 2 Townsville Magistrate, Mr Verra, (19 October
2000, Constable Power v Coleman) acquitting me of disorderly behaviour and of
obstructing police, where he wrote

"Whilst circumstances necessarily have required the legislarure
to cut down or extinguish some of the basic rights of the
individual for the betterment of the public generally and so have
provided for numerous occasions upon which police officers
may arrest Without warrant; it is helpful to examine the
circumstances where under at-common law a peace officer (a
term which included a sheriff, coroner, constable or Justice of
the Peace) might arrest without warrant”.

His Honour referred to the 12th edition of Russell on Crime at
page 660 and the final paragraph of the passage to which he

refers states:

"He may arrest any person who, in his presence, commits a
misdemeanor or breach of the peace if the arrest is effected at
the time when or immediately after the offence is committed or
while there is danger of its renewal, but not after the breach or
danger of its renewal has ceased”, '

His Honour then noted;

""The above passage is interesting in relation to the necessity
Jor the arrest to be almost contemporaneous with the offence or
whilst there is a danger of its renewal ",

It was 3 days after I gave a speech peacefully, that I was unjustifiably charged.

My argument under article 15 is put in this way, if, I had read out my speech and
another person was with me, and that person was also involved, then, as the courts
would have if, I would have been protected by the right to assemble under s5 (1) of the
Peaceful Assembly Act 1992 of Queensland (which was enacted to conform with the
ICCPR), because it would have been found to have repealed the council by law. The
right to impart information orally is a necessary concomitant to the right of assembly.

. It is also ironic that the high court found that I could have given the speech, even

without a permit, if I had simply stood on a soapbox under an
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In the Exchange between my counsel and Her Honour Justice Gaudron , the following
was said — '

GAUDRON J: Do you not have to come to grips with the fact,
Mr Horler, that by-law 8(I) does, in fact, provide for political
speech, albeit that it requires, as your submissions say, a milk
crate and an umbrella?

MR HORLER: If he had done that he would not have had to
make the application, which could have been capriciously
refused to him, as the by-law requires.

GAUDRON J: Do you not have to come to grips with the fact
that if he had done that there would have been no restriction at
all on speech of the kind protected by the Constitution?

Further-

GAUDRON J: The applicant seeks to challenge the validity of
by-law 8(2)(e) of Chapter 39 of the by-laws of the Townsville
City Council on the ground that it infringes the implied right of
communication with respect to political matters recognised by
this Court in Nationwide News Pty Limited v Wills, (1992) 177
CLR I and Australian Capital Television Pty Limited v
Commonwealth, (1992) 177 CLR J06.

No error of principle is to be discerned in the approach of the
Court of Appeal to the question whether that right is infringed
by by-law 8(2)(e). Moreover, given the terms of by-law 8(1), the
decision of the majority that by-law 8(2)(e) is not invalid is not
attended with sufficient doubt to justify the gramt of special
leave.

Thus, I submit, it can be said that to actually give a speech without a permit was not in
itself a crime against national law at the time. It is also not against international law;
in fact it is protected by it. Being restricted to a “booth” can also detract from freedom
of movement, which is also a concomitant to freedom of expression and assembly,

because a demonstration may be animated or need to move, especially in the case of
street theatre.

There was no justification, in this particular case, in the terms expressed by article
19(3) of the ICCPR for my prosecution; there was no danger to national security,
health, morals, nor indeed to public order. No evidence was given nor alleged to that
effect and it was argued that it was an irrelevant consideration.

................................................................. Lo oo,
Filed by Patrick John Coleman. '

Address, 15 Ethel st Hyde Park 4812
Queensland, Australia

14



($)CONCLUSION

(1) I Submit that, this complaint falls within the jurisdiction of the committee, and
that this committee is able to find that my rights under articles 9(1) and (5),
15(1), 19 and 21 of the International Covenant on Civil and Political Rights
have been derogated from by the respondents.

(2) I submit that the committee can also find that it can ask the respondents to
provide me with a remedy for the reasons I have argued.

DOCUMENTS TO BE PROVIDED TO THE COMMITTEE:

(1) The appeal book from the Queensland Court of Appeal, which contains

(a) The charge sheet

(b) A Copy of the “Order in Council” relied on by the prosecution and the
police video (which I would ask to be returned when it is no longer
needed).

(¢) The transcript of proceedings of the Townsville Maglstrates Court held
3/3/99 and the decision of the magistrate

(d) The transcript .of proceedings of the appeal to the District Court
Townsville QId held 27 April 1999 and the documents that relate to
that appeal and the decision of the district court judge

(2) The transcripts of the application for leave to appeal to the court of appeal of
Queensland, heard in Brisbane

(3) A copy of the “Application Book” to the High Court of Australia containing —

(a) Documents relating to the appeal
(b) The decision of the Cowrt of Appeal Coleman v Sellars [200] QCA
465

(4) Copy of the decision of the High Court of Austaha Coleman v Sellars B/14
0f2001 handed down 26 June 2002.

(3) A Copy of the front page of the “Townsville Bulletin showing how my
reputation has been attacked by the Townsville City Council Mayor, with an
accompanying threat of being bankrupted.

(6) A Copyof—

(a) Chapter 1, of the Townsville City Council By laws (Penalty Provisions)

(b) Chapter 39, of the Townsville City Council By laws (Pedestrian Malls)

(¢) Chapter 15, of the Townsville City Council By laws (Parks and Reserves)

(d) The Peaceful Assembly Act 1992 (Queensland Legislation)

LAW CASES TO BE RELIED ON

(1) Auli Kivenmaa v Finland, Communication No. 412/1990: Finland. 10/06/94.
(CCPR/C/50/D/412/1990. (Jurisprudence)).

(2) Re Ontario Film and Video Appreciation Society v Ontario Board of Censors
(1983) O.R (24d), (1984) 45 O.R. 80

(3) RvHowell [1982] QB 416

(4) Cohen v. California, 403 U.S. 15 (1971)

(5) Texas v Johnson (1989) 491 US 397

(6) Watson v Trennery (1998) 122 NTR 1
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(7) Power v Coleman, decision of the Magistrates Court Townsville 19/10/2000
(8) Wornes v. Rankmore, ex parte Rankmore (1976) QR 85
(9) Turner v Patterson (1908) NZLR 207

INTERNATIONAL HUMAN RIGHTS INSTRUMENTS TO BE RELIED
ON

(1) The Universal Declaration of Human Ri ghts 1948
(2) The International Covenant on Civil and Political Rights 1966 -

WEBLINKS

Chapter 1 of the Townsville City Council By-laws

http:/f'wwwl.dlep.qld. gov.an/Locall aw/General%208ets/TOWN/01 Preliminary%620
LI res19-01-80.pdf

Chanter_ 15 of the Townsville City Council By-laws- Parks and Reserves

htip:/fwrwwl -dlgp.qld.gov.awT ocall aw/General%20Sets/TOWN/15 Parks%20and%
20Reserves¥%20LL, res24-06-89 pdf

Chapter 39 of the Townsville City Council By-laws- Pedestrian Malls

httr)://wwwl.dlgp.qid.gov.au/LocaJLaW/General%2OSéts/l" OWN/39 Pedestrian%20
Malls%20LL res24-06-89 pdf

The decision of the Queensland Court of Appeal Coleman v Sellars [200] QCA
465—

http://www.courts.qld.gov.aw/qiudgment/QCA %202000/101-/ca00-
463 .pdfi#xmi=hitp.//courts.qld.gov. au.master.com/fexis/master/search/mysite.txt?q=C
OLEMAN&order=r&id=1841085a2¢3d28f1 &cmd=xml

The decision of the High Court of Australia in Coleman v Sellars B/14 of 2001,
26 June 2002

http://WWW.ausﬂii.edu.au/au/other/hca/transcﬂpts/ZO01/Bl4/ 1.htmi

The Peaceful Assembly Act 1992 Queensland.

http://www.l;egi_slaﬁon.qld.,qov.au/LEGISLTN/CURRENT/P/PeacefulAssA92 01A.pd
f
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The Police Powers and Responsibilities Act 1997 (for s120- obstruct Police —
Repealed- renumbered s484)

'http://www.legislatioﬁ.qld.gov.aquEGISL’IN/REPEALED/P/PoIicePowers RespA97

01A_.pdf

Auli Kivenmaa v Finland Communication Ne. 412/1990: Finland. 10/06/94.
(CCPR/C/50/D/412/1990. (Jurisprudence)).

http://www.uohchr.ch/tbs/doc.nsf/385¢2add 1 632f4a8¢1256529004dc311/25b1£81364f
b035580256724005a0c20?0penDocument

Cohen v. California, 403 U.S. 15 (1971)
hitp ://caselaw.lp.ﬁndlaw.com/scripts/getcase.pl?court=us&vol=403&invoi=15

Texas v Johnson (1989) 491 US 397

http://caselaw.In.ﬁndlaw.com]scripts/ getcase.pl?ﬁavbv=search&court=US&case=/us/4
91/39'7.hm_ﬂ '

The Universal Declaration of Human Rights 1948 (United Nations)

http://WWW.un.org[OvervieW/rights.html

The International Covenant on Civil and Political Rights 1966 (United Nations)
hitp:/fwww.austlii.edu.aun/coi-

bin/disp.pl/aw/other/dfat/treaties/ 1980/23.html?quew=%7e+civil+and+political—lm
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ADDRESSES FOR SERVICE FOR THE RESPONDENTS

(1) Solicitors for the 1™ Respondent:

Sgt. Nicholas Sellars (Qld Police Service)

- Clo

Queensland Police Service Solicitor
Police Headquarters

200 Roma St Brisbane, 4000
Australia

(2) Solicitors for the 2 Respondent:

Townsville City Council

C/O

King & Co Solicitors

GPO Box 758

BRISBANE QLD 4001

Australia

" (3) Solicitors for the 3™ Respondent:

The Hon Attorney General of The State of Queensland
C/O :

C.W. Lohe

Crown Solicitor For the State of Queensland

11® Floor State Law Building

50 ANN st Brisbane 4000

Australia

(4) The Solicitors for the 4™ Respondent being the State Party:

The Attorney General of The Commonwealth of Australia
C/O

The Austiralian Government Solicitor

50 Blackall Street

BARTON ACT 2600

General Enquiries

Telephone: +612 6253 7000

Fax: +672%6253 7333

E-mail: ags{@ags.gov.au
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Téléfax: (41-22)-9179022
Télégrammes: UNATIONS, GENEVE
Téléx: 412962

Téléphone: OF 11 (41-22) 917 9237
Internet . wwwaunhchech
E-mail: poertly@ohchr.org

REFERENCE: G/50 215/51 AUSTL (52)
11572003

Dear Mr. Coleman,

UNITED NATIONS
HIGH COMMISSIONER FOR HUMAN RIGHTS

Address:
Palais des Nations
CH-1211 GENEVE 10

3 June 2004

I have the honour to enclose herewith a copy of the State party’s submissions, dated 21 May
2004, on the admissibility and merits of the communication addressed by you to the Human
Rights Committee for consideration under the Optional Protocol of the International Covenant on
Civil and Political Rights, registered before the Committee as case No. 1157/2003.

You are kindly requested to supply your comments on these submissions within two months of

today’s date, that is to say, no later than 3 August 2004.

Yours sincerely,

P

'

aria Francisca Ize-Charrin

Chief

Treaties & Commission Branch

M. Patrick Coleman
15 Ethel St

Hyde Park 4182
Queensland
AUSTRALIA
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Submitted by Mr Patrick John Coleman under the Optional Protocol to the International Covenant on
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Office of International Law
Attorney-General’s Department
Canberra
May 2004



CONTENTS

IITOQUOHION cuveuvctesiecaicsn it ns e asn e e s st s st st e bt n e s s ant s s s st bebrsereasese e sara st senssnene ettt ssmnsnreesessacenen 4
Summary of Allegations and RESPONSES .....vvrerereereerreissierersasssssssssiesesssessssssssssssonmsrmsmsmsessssssssissessssosmssssssssossmsesne 5
CHIONOIOGY 1verrrrercansrserrasessnssvssrnssssssasssssessssessssssssssssssen ......................................................................................... 9
Submissions on AdmISSIDIILY. ... evuutueriviien et e 9
No Jurisdiction .......................................................... 10
ADPLCATIE IO & VICHIIL ccerereececeesenecrtressaessssssesesrsrermiessrareresmsssserasassssassessssssssssssnsssassssssesssssssnasansansseassensnas 11
Allegations not Substantiated P s B —— 13
Allegations Incompatible With the COVENANL . ........cceerveeenerirerreseseeeseeemreererereservnssrassssveressreserereseseessansnsoes 18
Merits Submissions on INAividual ATHEIES ....ececcrererereeneeeriecrietmresesrasaesssstesetesesenerersrsnstessreresssssnsssasasvessesesanens 22
ATHCIE Gttt e ten vt ese e e asese et eseant s e r e e n e b an e a4t et b e R e e bbbt b bata et aea 22
Australian Government RespOmnSe......vuviueieirinrierisiiiisnirneerenreneenes 24
ATHCIE 15, e iin it ittt et e rra e rn e era e 28
Australian Government Response......covviviiiiiiiniciinii e 29
ATHCIE 10,1 it e ettt e e an e e a e 30
Australian Governmient ReSponse. . .. .vuueeeeeiererenisiuceineiiiiinennensnes 32
ATHEIE 21, oottt e e 35
Australian Government ReSPOnSe. .....uvvvvviieeeiieieeieeeiiieanverrrnreegeens 36
Schedule:

L Townsville City Council Local Law No 39
2. Nicholas Andrew Sellars v Patrick John Coleman, decision of Magistrates Court, 3 March 1999

3. Coleman v Constable Nicholas Sellars (Townsville Police) and the Townsville City Council, Pack DCJ,
District Court of Queensland, 7 June 1999

4, Decision of Magistrates Court, 6 December 1999

5. Sellars v Coleman [2000] QCA 465, decision of Supreme Court of Queensland, 21 November 2000




add

6.

Coleman v Sellars & Anor B14/2001, decision of High Court of Australia,
26 June 2002 ’




INTRODUCTION

By letter dated 14 February 2003 the Secretary-General of the United Nations conveyed to the
Permanent Representative of Australia fo the United Nations at Geneva the text of Communication No
1157/2003 concerning Australia. Communication No 1157/2003 was submitted to the Human Rights
Committes

(the Committee) by Mr Patrick John Coleman under the Optional Protocol to the International Covenant
on Civil and Political Rights (the Optional Protocol).

The Committee requested, under Rule 91, paragraph 2 of the Committee’s Rules of Procedures, that
Australia provide information and observations relevant in respect of both the admissibility and the
merits of the author’s allegations.

To assist the Committee, documents relevant to Australia’s arguments are contained in a schedule.

Having given careful consideration to each of the author’s allegations, Australia submits that they are
inadmissible and that the Committes should dismiss them without consideration of their merits. In the
alternative, should the Committee be of the view that the allegations are admissible, Aunstralia submits
that each of the allegations should be dismissed as unmeritorious.



SUMMARY OF ALLEGATIONS AND RESPONSES

SUMMARY OF ALLEGATIONS

5.

The author alleges that Australia has violated certain obligations under
articles 9, 15, 19 and 21 of the International Covenant on Civil and Political Rights (the Covenant).

The communication contains a number of allegations which the author asserts amount to violations of
the articles listed above. However, the author has not attempted to link the allegations to the specific
articles or to explain the nature of the alleged violations. As the Committee will be aware, a number of
the articles listed comprise a number of paragraphs and/or establish more than one right. Where this is
the case, the author has not explained which paragraph or right established by a particular article he is
alleging to have been violated.

Nor has the author attempted to explain how each of the alteged violations of the Covenant relates to
each of the allegations.

SUMMARY OF AUSTRALIA’S RESPONSES

7.

Australia submits that the allegations made by the author are inadmissible or, in the alternative, without
merit.

Due to the lack of explanation in the communication, Australia has had to make assumptions about the
exact nature of the alleged violations, based on the allegations contained in the comnmnication. These
assumptions are set out in Australia’s submissions on individual articles. However, in relation to some
of the articles allegedly violated, there is not enough information in the communication to make an
assumption of the exact nature of the alleged violation. In such cases Australia has addressed the
alleged violation generally but reserves the right to make further submissions should the need arise.
Furthermore, the fact that Australia has had to make assumptions in order to address the communication
should not in any way be taken to be an admission that the relevant article is applicable in the
circumstances. '

ADMISSIBILITY

No jurisdiction

9.

i0.

The communication alleges that the Covenant has been breached by

Sergeant Nicholas Sellars (of the Queensland Police Service), Townsville City Council (in the State of
Queensland), the State of Queensland (in the Commonwealth of Australia) and the Commonwealth of

Anustralia (State Party, member of the United Nations, signatory to the International Covenant on Civil

and Political Rights, and to the First Optional Protocol to that Covenant).

Australia submits that the communication is inadmissible in so far as it is lodged against Sergeant
Nicholas Sellars, Townsville City Council and the State of Queensland as they are not States Parties to
the Covenant.

Applicant not a victim

11

Mr Coleman is not a victim under articles 9 and 15. His allegations under these articles are therefore
inadmissible.

1 Communication No 1157/2003, page 2.
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Non-substanftiation of allegations

12. Australia submits that the allegations under articles 9, 15, 19 and 21 are inadmissible because the author
has not provided sufficient evidence in substantiation of his claims. For a claim to be admissible, it
cannot just be an allegation, it must be an allegation supporied by substantiating evidence.

Iincompatible with Covenant

13. Australia suBmits that all of the allegations in the communication are inadmissible on the basis that they
are incompatible with the Covenant as the facts alleged, if proven, could not amount to a violation of the
Covenant.




MERITS

14. Should the Committee be satisfied that any of the claims made by the author are admissible, Australia
submits that the claims are without merit.

15. Australia submits that the author has provided insufficient evidence of a pertinent nature to permit an
examination of the merits of the alleged violations and/or that the facts alleged do not constitute a
breach of the Covenant.




20 December 1998

23 December 1998

3 March 1999

7 Jume 1999

29 August 1999

2 September 1999

6 December 1999

21 November 2000

26 June 2002

CHRONOLOGY

The author delivers a public address at the Flinders Pedestrian Mall,
Townsville.

The author is charged under section 8(2)(e) of Townsville City Council
Local Law No 39 (the Council By-Law) for taking part in a public
address in a pedestrian mall without a permit in writing from the
Townsville City Council.

The author is convicted in relation to the charge for delivering an
unlawful public address and ordered to pay a fine of $300 with 10 days
of imprisonment on default, plus legal costs.

The Distriet Court of Queensland dismisses an appeal by the author
against the conviction.

The author delivers a speech at the Flinders Pedestrian Mall,
Townsville. The author is arrested pursuant to a warrant for non-
payment of the fine and is charged with obstructing police under
section 120(1) of the Polfice Powers and Responsibilities Act 1997

(Qld).

The author is received imto Townsville Correctional Centre. The
General Manager at the Centre exercises his delegated authority under
section 81 of the Corrective Services Act 1988, to approve five days
early discharge for the author, which results in his release the same day.

The author is convicted and fined in relation to charge of obstructing
police.

The Queensland Court of Appeal dismisses an appeal lodged by the

author against the conviction relating to section 8(2)(e) of the Council
By-Law, and overturns the costs order.

The High Court of Australia denies the author special leave to appeal.
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SUBMISSIONS ON ADMISSIBILITY

INTRODUCTION

16. Australia believes that the communication submitted by the author is inadmissible for a number of
reasons. Some reasons concem the general nature of the communication. However, other reasons
concern the specific allegations made against certain articles of the Covenant.

17. Each submission on admissibility is to be considered severally and in the alternative. Articles relevant
to the admissibility requirements are set out below.

RELEVANT LAW
18. Article 1 of the Optional Protocol provides that:

A State Party to the Covenant that becomes a Party to the present Protocol recognizes the
competence of the Committee to receive and consider communications from individaals
subject to its jurisdiction who claim to be victims of a violation by that State Party of any of
the rights set forth in the Covenant. No communication shall be received by the Committee
if it concerns a State Party to the Covenant which is not a Party to the present Protocol.

19. Article 2 of the Optional Protocol provides:

Subject to the provisions of article 1, individuals who claim that any of their rights
enumerated in the Covenant have been violated and who have exhausted all available
domestic remedies may submit a written communication to the Committee for
consideration,

20. Article 3 of the Optional Protocol provides:

The Committee shall consider inadmissible any communication under the present Protocol
which is anonymous, or which it considers to be an abuse of the right of submission of such
communications or to be incompatible with the provisions of the Covenant.

21. Rule 90 of the Committee’s Rules of Procedure provides:
With a view to reaching a decision on the admissibility of 2 communication, the Committee,

or a working group established under rule 89, paragraph 1, shall ascertain:

(2) That the communication is not anonymons and that it emanates from an individual, or
individuals, subject to the jurisdiction of a State party to the Protocol;

(b} That the individueal claims, in a manner sufficiently substantiated, to be a victim of a
violation by that State party of any of the rights set forth in the Covenant. Normally, the
communication should be submitted by the individual personally or by the individual’s
representative; a communication submitted on behalf of an alleged victim may, however, be
accepted where it appears that the individual in question is unable to submit the
commmnication personaily;

(¢) That the communication does not constitute an abuse of the right of the submission;
{d) That the communication is not incompatible with the provisions of the Covenant;

(€} That the same matter is not being examined under another procedure of international
investigation or settiement;

(£} That the individual has exhausted all available domestic remedies.




22.

23.

24.

235

NO JURISDICTION

The commmmnication alleges that the Covenant has been breached by

Sergeant Nicholas Sellars (of the Queensland Police Service), Townsville City Council (in the State of
Queensland), the State of Queensland (in the Commonwealth of Australia) and the Commonwealth of

Australia (State Party, member of the United Nations, signatory to the International Covenant on Civil

and Political Rights, and to the First Optional Protocol to that Covenant).2

Australia submits that the communication is inadmissible in so far as it is lodged against Sergeant
Nicholas Sellars, Townsville City Council and the State of Queensland.

Pursuant to article 1 of the Optional Protocol to the Covenant, the Committee is competent to receive
and consider communications from individuals who claim to be victims of a violation by a State Party
who is a party 1o both the Covenant and Optional Protocol.

While Australia is a State Party to the Covenant and Optional Protocol, Sergeant Nicholas Sellars,

Townsville City Council and the State of Queensland are not a State3. On this basis, it is submitted that
the communication is inadmissible against each party except Ausiralia.

APPLICANT NOT A VICTIM

26.

27.

28.

29,

30.

Australia submits that the anthor cannot be considered a “victim’ for the purposes of article 1 of the
Optional Protocol and rule 90(b) of the Committee’s Rules of Procedure in relation to certain of the
alleged viclations of the Covenant. .

Pursuant to article 1 of the Optional Protocol the Committee can receive and consider communications
from individuals who claim to be the victim of a violation of any of the rights set forth in the Covenant.

Australia notes the recent jurisprudence of the Committee in the matter of
Young v Australia, where the Committee noted the author of a communication is a victim if “he/she is

personally adversely affected by an act or omission of the State party’.4

In the Mauritian Women's Case (Communication No 35/1978,
Aumeeruddy-Cziffra et al v Mauritius, Views adopted on 9 April 1981), the Committee stated:

A person can only claim to be a victim in the sense of article 1 of the

Optional Protocol if he or she is actually affected. It is a matter of degree how concretely
this requirement should be taken. However, no individual can in the abstract, by way of an
actio popularis, challenge a law or practice claimed to be contrary to the Covenant. If the
law or practice has not been concretely applied to the detriment of that individual, it st in
any event be applicable in such a way that the alleged victim’s risk of being affected is more
than a theoretical possibility.

Australia’s submissions as to why the author is not a victim are addressed below in relation to specific
articles.

Applicant not a victim - article 9(5)

2 Commumication No 1157/2003, page 2.
3 For a discussion of the legal criteria of Statehood see: R Jennings and A Watts (eds), Oppenheim’s

International Law, 9% Edition, Harlow, Essex, 1992, Chapter 2.

4 Communication No 941/2000, paragraph 9.3.
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31.

32.

33.

<

Australia submits that the allegation that it has violated article 9(5) is inadmissible on the basis that the
author cannot be considered a victim. As set out above, the most recent decisions of the Committee
generally consider that the author is a victim if he/she is personally affected by an act or omission of the
State Party. ' .

The communication does not contain any claims capabie of supporting an assertion that the author could
not access an effectively enforceable right to ¢laim compensation. In fact the author makes no reference
at all to the existence or lack of any enforceable right to compensation for victims of unlawful arrest or
detention. The author simply claims an entitlement to compensation as a remedy.

In the absence of any reference to an act or omission of the State Party, the author cannot be considered
to have been affected in relation to the right provided in article 9(5). As such, the author cannot be
considered a victim in relation to article 9(5) for the purposes of article 1 of the Optional Protocol and
article 90(b) of the Committes’s Rule of Procedure.

Applicant not a victim - article 15

34. Australia submits that the allegation that it has viclated article 15 is inadmissible on the basis that the

33.

author cannot be considered a victim. As set out above, the most recent decisions of the Committee
state that the author is a victim if he/she is personally affected by an act or omission of the State Party.
While it is not always clear in the circumstances whether the author has been personally affected, the
Jjurisprudence from the Mauritian Women’s Case states that the risk of being affected must be more than
a ‘theoretical possibility’,

With respect to article 15, the author claims that his actions did not constitute a criminal offence
because if be had read out the speech with another person, he would have been protected under section
5(1) of the Peaceful Assembly Act 1992. This allegation is entirely irrelevant to article 15. The author
makes no assertion that the criminal offence with which he was charged, was not in fact a criminal
offence at the time the offence was committed. As such, he cannot have been affected by the
application of a retrospective application of criminal laws. Australia therefore submits that the author
cannot be considered a victim in relation to article 15 for the purposes of article 1 of the Optional
Protocol and paragraph 90(d) of the Committee’s Rules of Procedure.

ALLEGATIONS NOT SUBSTANTIATED

36.

37.

Australia submits that the author has failed to substantiate, to the degree required by article 2 of the
Optional Protocol and rule 90(b} of the Committee’s Rules of Procedure, that any of the articles of the
Covenant have been violated. Australia submits that because of this lack of substantiation, the
communication is inadmissible. Australia submits that such a finding is consistent with the Committee’s

jurisprudence on the issue of non-substantiation of allegations.?

Australia notes the Comumittee’s jurisprudence that, for the purpose of an assessment of admissibility, an
author must submit sufficient evidence in substantiation of the allegations to constitute a prima facie
case. _

The Committee has stated that a ‘claim, is therefore, not just an allegation, but an allegation supported

5 See for example, Werenbeck v Australia, Communication No 579/ 1994; Drake v New Zealand,

Commmumication No 601/1994; Potter v New Zealand, Communication No 632/1995; Drobek v Slovakia,
Communication No 643/1999; Laing v Austraiia, Communication No 659/1995; Sdnchez v Spain,
Communication No 698/1996; Jarman v Australia, Communication No 700/1996; Maloney v Germary,
Communication No 755/1997; MF v Netherlands, Communication No 173/1984; Navarro v Spain,
Communication No 758/1997; OF v Norway, Communication No158/1993; MF v the Netherlands,
Communication No 173/1984; JDB v the Netherlands, Communication No 178/1984; and

Angel N 0I5 Bahamonde v Equatorial Guinea, Commmunication No 468/1991.
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38.

39.

by a certain amount of substantiating evidence’.9 Commentators on this requirement have stated that
‘one may expect that an author substantiate and convincingly plead his assertion that one of the righis

under the Covenant has been violated’.”

Australia submits that in respect of all allegations, the author has not provided sufficient evidence in
substantiation of his claim that Australia has violated the Covenant. In most cases the author has simply
claimed without substantiating how the facts as alleged constitute a violation of relevant articles. In
addition, the author has not provided sufficient evidence to permit Australia or the Committee to
confidently make assumptions as to how the articles of the Covenant are alleged to have been violated
or to ascertain that any violation may have ocourred.

Australia submits, therefore, that the Committee should rule the entire communication to be
inadmissible on the basis that the author has failed to substantiate any of the alleged violations of the
Covenant to the degree required by article 2 of the Optional Protocol and rule 90(b) of the Committee’s
Rules of Procedure. If the Commitiee is of the view that some of the alleged violations of the Covenant
have been substantiated for the purposes of a consideration of admissibility, Australia submits that the
Committee’s consideration should be limited to those particular alleged violations of the Covenant.

Allegation not substantiated - article 9

40.

41.

42,

43.

Australia submits that the allegations that articles 9(1) and 9(5) have been violated is inadmissible on
the basis of the complete lack of substantiation of the allegation in the comnmunication. As set out
above, the Committee’s jurisprudence on this point is that an author must submit sufficient evidence in
substantiation of his allegations to constitute a primea facie case. For a claim to be admissible, it cannot
just be an allegation, it must be an allegation supported by substantiating evidence.

Australia submits that the communication does not contain any claims that are capable of supporting an
assertion that article 9(1) bas been viclated. The author was arrested and detained for failure to pay a
$300 fine imposed by the Townsville Magistrates” Court on 3 March 1999 in rslation to the delivery of
an unlawful address. The communication does not reveal any facts in substantiation of the author’s
claim that the procedure for granting a permit under the Council By-Law rendered his detention
arbitrary or not in accordance with a procedure established by law. The author makes allegations solely
in relation to the procedure for the granting of a permit not in relation to his arrest and detention.

Australia submits that the communication does not contain any claims that are capable of supporting an
assertion that article 9(5) has been violated. The commumnication merely claims that the author is
entitled to compensation as a remedy if Australia were in breach of Article 9(1). The communication
does not even confemplate the existence or lack of any effectively enforceable domestic right to
compensation.

Australia submits, therefore, that the claim that articles 9(1) and 9(5) have been violated has not been
substantiated to the degree required by article 2 of the Optional Protocol and mule 90(b) of the Rules of
Procedure and as such, is inadmissible.

Allegation not substantiated — article 15

44,

Australia submits that the allegation that article 15 has been violated is inadmissible on the basis of the
complete lack of substantiation of the allegation in the communication. As set out above, the
Committes’s jurisprudence on this point is that an author must submit sufficient evidence in
substantiation of his allegations to constitute a prima facie case. For a claim to be admissible, it cannot
just be an allegation, it must be an allegation supported by substantiating evidence.

6 See for example, the Reports of the Human Rights Committee in United Nations Documents A/48/40,
paragraph 781; A/47/40, paragraph 625; A/46/40, paragraph 679; A/45/40, paragraph 608; A/44/40,
paragraph 633; A/43/40, paragraph 654; A/39/40, paragraph 588, A/52/40, paragraph 478; A/51/40,
paragraph 388; A/50/40, paragraph 500.

7 Manfred Nowak, CCPR Commentary, NP Engel, Kehl, 1993, p 667.
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45.

46.

The author essentially argues that had the circumstances been different, he would not have been
convicted under the Councit By-Law. This does not address an ‘act or omission’ or raise any ailegation
that the crime of delivering an unlawfol address did not constitute a criminal offence at the time it was
committed.

Australia submits, therefore, that the claim that article 15 has been violated has not been substantiated to
the degree required by article 2 of the Optional Protocol and rule 90(b) of the Rules of Procedure and as
such, is inadmissible.

Allegation not substantiated — article 19

47.

48.
. assertion that article 19 has been viclated. The author merely asserts that he had a right to freedom of

49,

50.

Australia submits that the allegation that article 19 has been violated is inadmissible on the basis of the
complete lack of substantiation of the allegation in the communication. As set out above, the
Committee’s jurispredence on this point is that an author must submit sufficient evidence in
substantiation of his allegations to constitute a prima facie case. For a claim to be admissible, it cannot
Jjust be an allegation, it must be an allegation supported by substantiating evidence.

Australia submits that the communication does not contain any claims that are capable of supporting an

expression under article 19(2) and that he exercised this right by reading out the ‘universal declaration’.
There is no evidence provided by the author concerning how this right was alleged to be infringed and
there is insufficient evidence to support an assertion that

article 19(2) has been violated.

In order to substantiate his ¢claim under article 19(3), it is necessary for the author o provide evidence
that the conviction under the Council By-Law was not provided by law and was not necessary to achieve
one of the aims set out in that paragraph. The author only claims that the Townsville City Council ‘at
no stage provided evidence that the prosecution was necessary for any of the reasons provided for in
article 19(3) of the ICCPR’. No evidence at all is submitted in support of this assertion.

Australia submits, therefore, that the claim that article 19 has been violated has not been substantiated to
the degree required by article 2 of the Optional Protocol and rule 90(b) of the Rules of Procedure and as
such, is inadmissible.

Allegation not substantiated — article 21-

51.

52,

53.

Australia submits that the allegation that article 21 has been violated is inadmissible on the basis of the
complete lack of substantiation of the allegation in the communication. As set out above, the
Committee’s jurisprudence on this point is that an anthor must submit sufficient evidence in
substantiation of his allegations to constitute a prima facie case. For a claim to be admissible, it cannot
just be an allegation, it must be an allegation supported by substantiating evidence. It follows from this
that merely asserting that the facts are similar to another communication considered by the Committee
cannot be considered as substantiation of allegations.

Australia submits that the communication does not contain any claims that are capable of supporting an
assertion that article 21 has been violated. The communication merely asserts that the author had a right
to assemble and that the facts are similar to those in Auli Kivenmaa v Finland

(Communication 412/1990). '

In particular, Australia submits there are no facts that reveal there was an assembly. The generally
accepted meaning of ‘assembly’ in Australia’s legal system was considered by the Townsville

" Magistrates’ Court. The Magistrate found:

54,

the Macquarie dictionary states that assembly means a company of persons gathered
together for the same purpose, whether religious, political, educational or social.

In relation to whether this was an ‘assembly’ in this case the Townsville Magistrates® Court found:

13



In the present case it is quite obvious from the testimony of the prosecution witnesses and
from the surveillance video itself that there was absolutely no assembly or gathering of
persons at any stage. The video clearly depicts the defendant [the author] standing on the
edge of a water fountain and again on the table visibly moving his mouth as if he was
speaking. This was confirmed by the prosecution witness, Ms Wendt and Mr McCoist.
Throughout the video it is evidence [sic] that numerous persons were walking past the
defendant, but at no stage could it be in any stretch of the imagination that thers was ever a
gathering of any persons for any intention for the same purpose. Itis also evident from the
video that nobody could ever be described as standing and actually listening to what the

defendant was saying.8

55. The assertion that other people were passing through the mall is not sufficient to establish that there was
an assembly for the purposes of article 21,

56. Australia submits, therefore, that the claim that article 21 has been violated has not been substantiated to
the degree required by article 2 of the Optional Protocol or rule 90(b) of the Rules of Procedure and as
such, is inadmissible.

ALLEGATIONS INCOMPATIBLE WITH THE COVENANT

57. Australia submits that the allegations contained in the commmication are inadmissible pursuant to
article 3 of the Optional Protocol and rule 90(d) of the Committee’s Rules of Procedure on the basis that
they are incompatible with the provisions of the Covenant.

58. Australia understands that a communication will be held to be inadmissible as incompatible with the
provisions of the Covenant where the alleged facts, if proven, could not amount to a violation of the
Covenant. Based on the jurisprudence of the Committes, this includes the situation where the

communication alleges the violation of a right not recognised by the Covenant® and the sitnation where
the article alleged to have been violated is not applicable to the facts as alleged by the author.10

59. Anstralia’s submissions as to why the allegations are incompatible with the Covenant are addressed
below, in relation to each of the articles aliegedly violated,

Allegations incompatible with the Covenant — article 9

60. Australia submits that the allegations that it has violated articles 9(1) and 9(5) are inadmissible on the
basis that the allegations are incompatible with the Covenant.

61. The author’s claim in respect of article 9(1) essentially concerns the procedure for granting a permit
mnder the Council By-Law. However, Article 9(1) concerns the law or procedure relating to detention
and arrest. Australia submits there is no causal relationship between the grounds on which a permit is
granted under the Council By-Law and the enforcement of a sentence imposed by 2 court of law.

62. Inrelation to article 9(5) of the Covenant, the author merely claims compensation as a remedy. On page
3 of the Communication, the author states:

The preferred remedy is that the state party implement its obligations under the said
covenant on a national basis, and also that the burder of the conviction (Convicted
3/3/1999) for an “Unlawful Public Address” on 20/12/1998 (under s8(2)(e) of Chapter 39

8 Transcript of Proceedings, Nicholas Andrew Sellars v Patrick John Coleman, Decision of the Townsville
Magistrates Court, 3 March 1999, p 89.

9 See for example, KB v Norway, Communication No 053/1979 (concerning the right to dispose of property); CE
v Canada, communication 013/1997, (the right to workers’ compensation); and IAf v Norway,
Communication No 129/1982 (concerning taxation).

10 See for example, 4S v Canada, Communication No 068/1990.

14




63.

64.

of the Townsville City Council By Laws) be removed from my record, and compensation be
granted (pursuant to Article 9(5) for having be[en] subjected to the prosecution, appeals,
and, for the effect on my reputation.

Axticle 9(5) concerns the substantive right to claim compensation for unlawful arrest or detention before

- a domestic authority, not the possibility that the Committee might propose compensation in its views on

a communication. Australia believes the allegations are clearly incompatible with the Covenant.

In summary, Australia submits that the allegations concerning '
articles 9(1) and 9(5) are inadmissible on the basis that the allegations are incompatible with the
Covenant under article 3 of the Optional Protocol and article 90(d) of the Committee’s Rules of
Procedure.

Allegation incompatibie with the Covenant — article 15

65.

66.

67.

68.

Australia submits that these allegations do not fall within the scope of application of article 15 and thus
should be declared inadmissible

ratione materiae under article 3 of the Optional Protocol and rule 90(d)

of the Rules of Procedure.

In essence, the author argues that he would not have been convicted of the criminal offence had the
circumstances been different, that is if he was with another person. This is an entirely different
proposition to the right protected under article 15. The act of delivering a public address without a
permit constituted a criminal offence under the Council By-Law on the date it was commitied. This was
confirmed on appeal in the District Cowrt. Thus, the assertions do not reveal any allegations of
refrospective application of laws.

In addition, the author’s claim in relation to article 15 does not relate to an ‘act or omission’. On the
contrary, the allegations concern a hypothetical and speculative set of circumstances.

Thus, the communication does not contain any claims that are capable of supporting an assertion that
article 15 has been violated. Australia submits that this part of the claim is inadmissible, ratione
materiae, under article 3 of the Optional Protocol and rule 90(d) of the Committee’s Rules of
Procedure.

Allegation incompatible with the Covenant - article 19

69.

70.

1.

Australia submits that these allegations do not fall within the scope of application of article 19 and thus .
should be declared inadmissible ratione materiae under article 3 of the Optional Protocol and rule 90(d)
of the Rules of Procedure.

Article 19 concerns the right to freedom of expression subject to certain restrictions. In respect of the
restrictions pursuant to article 19(3), the communication merely alleges that during the prosecution, the
Townsville City Council did not provide any reasons as to why the prosecution was necessary under
article 19(3). Amstralia submits that this allegation, even if accepted, has no bearing on whether the
requirement o obtain a permit under the Council By-Law is provided by law and necessary for one of
the reasons provided for in the article 19(3). The author’s claims are essentially limited to the conduct
of the trial.

Thus, the communication does not contain any claims that are capable of supporting an assertion that
any part of article 19 has been violated. As such, this part of the claim is inadmissible, ratione
materiae, under article 3 of the Optional Protocol and rule 90(d) of the Commitiee’s Rules of
Procedure.

15
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Allegation incompatible with the Covenant — article 21

72.

73.

74.

Australia submits that these allegations do not fall within the scope of application of article 21 and thus
should be declared inadmissible ratione materiae under article 3 of the Optional Protocol and mle 90(d)
of the Rules of Procedure.

The communication by the author concerns the delivery of a speech by the author and in nc way
contemplates an assembly of persons. The Committes is referred to the findings of the Townsville
Magistrates” Court in paragraph 59 above. The finding of no assembly was confirmed by the appeal to’
the .

District Court. Pack DCIJ found that ‘the Magistrate correctly concluded that the Appellant’s conduct
fell well short of a public assembly and was therefore correct in his rejection of the application of the
Public Assemblies Act to the facts of this matter’.

Thus, the communication does not contain any claims that are capable of supporting an assertion that

any of article 21 has been violated. As such, this part of the ¢laim is inadmissible, ratione materiae,
under article 3 of the Optional Protocol and rule 90(d) of the Committee’s Rules of Procedure.
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MERITS SUBMISSIONS ON INDIVIDUAL ARTICLES
ARTICLE 9
1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary -

arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance
with such procedures as are established by law.

3. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to
compensation. '

ALLEGATIONS

75. The author alleges that the absence of criteria in the Council By-Law for the issuing and revocation of a
permit is arbitrary and could lead to arrest. For this reason, the author argues the Council By-Law
violated his right not to be subjected to arbitrary arrest or detention under article 9(1).

76. The author also appears to allege that the lack of criteria in the Council By-Law means it cannot be
considered a procedure established by law in accordance with the third sentence of article 9(1).

77. Onpage 10 of the commumication, the author states:

The Council by-law [the Townsville City Council Local Law No 39] states that a permit may
be granted or refused, subject to any conditions the may council see fit, and if granted, it
can be revoked for no reason. This can leave a person subject to an arbitrary whim of an
official, which can lead to an arrest under warrant. This may be so, regardiess of whether or
not an arrest, or restriction of the right to freedom of expression is needed for the reasons
articulated in article 19(3). That is, whether or not it is justified. There is just no way of
knowing.

There are no grounds or procedure for refusal to grant, nor for revocation. I is not a good
law. It, s 8(2), itself is inconsistent with article 9¢1).

78. As a consequence, the author alleges that he is entitled to compensation pursuant to article 9¢5) for
having been uniawfully arrested or detained.

RELEVANT LAW

Article 9(1)

79. Article 9(1) establishes the right to liberty, the right to security of person and a prohibition of
arbitrariness in relation to arrest or detention.

80. The travaux preparatoires indicate that the drafiers of the Covenant generally agreed that the notion of
‘arbitrary’ was intended to mean more than simply ‘against the law’.11

81. Australia understands that the key elements in determining whether detention is arbitrary are whether the
circumstances under which a person is detained are ‘reasonable’ and “necessary’ in all of the
circumstances or otherwise arbitrary in that the detention is inappropriate, unjust or mpredictable,
Further, detention will not be arbifrary if it is demonstrated to be propertional to the end that is sought.

11 Marc Bossuyt, Guide to the “Travaux Preparatoires” of the International Covenant on Civil and Political

Rights, Martinus Nijhoff Publishers, Dordrecht, 1987, p 172; Nowak, op cit, p 172.
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82, Inthe matter of Alphen v The Netherlands, the Committee considered the meaning of arbitrary and
expressed the view that:

This means that remand in custody pursuant to lawful arrest must not only be lawful but
reasonable in all the circumstances. Further, remand in custody must be necessary in all the
circumstances, for example to prevent flight, interference with evidence, or the recurrence

of crime. 12 .

83. Ultimately the question of whether detention is ‘arbitrary’ and in violation of article 9(1) relies on an
examination of the particular factors justifying the detention.

Article 9(5)

84. Article 9(5) provides a right to compensation for persons who have been unlawfully deprived of their
liberty. Manfred Nowak explains this refers to the existence of an effectively enforceable right to claim

compensation before a domestic authority. 13 Australia understands that article 9(5) does not provide
the Committee with the right to order compensation as a remedy.

Townsville City Council By-Law No 39
85. Copies of all of the provisions mentioned below are contained in the schedule to this Submission.
86. Relevant parts of section 8 of the Council By-Law are reproduced below:
(1)  This by-law does not apply to the setting up and use of a booth for religious, charitable,
educational or political purposes or of a booth to be used at or near a polling place for,
or for a meeting in connection with, an election in respect of either House of the
Commonwealth Parliament, the Legislative Assembly or a Local Authority.
{2) No person shall -
(e) take part in any public demonstration or any public address ... without a permit in

writing from the Council.

FacTs

The author’s detention

87. The Committee is referred to the Chronology for details relevant to the allegations that article 9 has
been violated in relation to the author,

88. Copies of all court decisions pertaining to the charge, arrest and detention of the author are contained in
the schedule to this Submission.

AVUSTRALIAN GOVERNMENT RESPONSE

89. Should the Committee be of the view that the allegation that article 9 has been violated is admissible,
Australia submits that it is without merit on two grounds. Firsily, Australia submiis that the evidence
provided by the author is insufficient to enable a proper consideration of the merits of the allegation.
Secondly, Australia submits that article 9 has not been violated in relation to the author.

12 Communication No 305/1988, paragraph 5.8.
13 Nowak, op cit, p 182.
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Insufficient evidence

90.

o1.

92.

93.

Australia submits that the evidence provided by the author in the communication is not sufﬁcuent 10
enable a proper consideration of the

merits of the alleged violation of article 9. For the evidence supplied by the author to be sufficient for a
proper consideration of the merits of the communication, it must be of a ‘specific, substantial, not of

insubstantial nature and of pertinent character.’ 14

With respect to article 9(1), Australia submits that the author has not complied with this requirement.
None of the allegations contained in the communication are capable of supporting an assertion that
Australia has violated article 9(1) in relation to the author. The communication merely asserts that the
procedure for granting the permit was arbitrary. Whether the procedure for granting a permit is
arbitrary has no impact on the arrest of a person in accordance with the sentence imposed in relation to
the Council By-Law. The author has not provided evidence of a specific, substantial and pertinent
character to support the alleged violation of article 9(1). ©

Australia believes the author is dissatisfied with the conviction under the Council By-Law but his
detention does not, without evidence of capriciousness, unreasonableness and lack of proportionality,
mean that the detention contravenes article 9(1). Australia submits that the author has not provided such
evidence, but has merely made unfounded assertions about a violation of article 9(1).

In respect of article 9(5), Australia submits that there are no allegations in the commumication that reveal
a violation of the right to claim compensation for unlawful arrest or detention before a domestic
authority.

The author’s arrest and detention were nof arbitrary

94.

95.

96.

97.

98.

Should the Committee believe, however, that the author has provided sufficient evidence to support a
consideration of the merits of the alleged violation of article 9(1), Australia submits that the Committee
should find the allegation to be without merit for the reasons set out below.

Ag discussed above, when considering whether an arrest or detention is arbitrary the determining factor
is whether it is justifiable. This includes eiements of injustice, unpredictability, unreasonableness,
capriciousness and disproportionality.

The author was sentenced in relation to a conviction under section 8(2)(e) of the Council By-Law by the
Townsville Magistrates® Court on 3 March 1999.

In the proceedings, the author indicated that he would not want to undertake community service. Asa
consequence, the Magistrate fined the author $300 with 10 days imprisonment on default. The
defendant requested 6 months to pay the fine, however the Magistrate imposed a time limit of 3 months.

The fine of $300 was not paid by the author within the period specified.

On 13 August 1999 a Warrant of Commitment under the Penalties and Sentences Act 1992 (Qld) was
issued by the Townsville Magistrates Court. The warrant authorised the detention of the author for the
default period of 10 days.

The author was arrested and detained by virtue of the Warrant on

29 August 1999.

There is nothing to suggest that the arrest was arbitrary or that the sentence imposed was unfair or
unjust. The arrest was made in accordance with normal police practice to arrest fine defaulters. With
respect to the sentence, the Magistrate had initially suggested community service or a good behaviour
bond. Mr Coleman rejected the community service option, stating ‘I do not believe I was doing

14 Dominic McGoldrick, The Human Rights Committee: Its Role in the Development of the International
Covenant on Civil and Political Rights, Clarendon Press, Oxford, 1991, p 146.
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anything wrong, so I do not believe I want to work it off.”1% He also rejected the good behaviour bond:
‘T cannot accept it becanse of my convictions. My personal convictions of what I believe was right, and

if I said to you I was going to behave, Your Worship, I would be lying.’16
The Magistrate imposed the conviction and fine of $300, with 10 days’ imprisonment on default “in the

. ciroumstances.’17

99. On appeal, the sentence was considered by the District Court of Queensland. Pack DCT found that the
gsentence was appropriate. He stated there was nothing to support a finding that the sentence was

‘manifestly excessive, or that the costs order was ina.ppropriate’.l8 Australia notes that the anthor was
released from detention after serving 5 of the 10 days imprisonment.

100.For these reasons, Australia submits that the allegations that it has violated articles 9(1) and 9(5) are
without merit.

15 Transcript of Proceedings, Nicholas Andrew Sellars v Patrick John Coleman, Decision of the Townsville
Magistrates Court, 3 March 1999, p 96.

16 Ihid.

17 1bid,

18 Coleman v Constable Nicholas Sellars (Townsville Police) and the Townsville City Council), Pack DCT,
District Court of Queensland, 7 June 1999, p 3.
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ARTICLE 15

1. No one shall be held guilty of any criminal offence on account of any act or omission which did not
constitute a crimingl offence, under national or international law, at the time when it was committed,
Nor shall a heavier penalty be imposed than the one that was applicable at the time when the criminal
offence was committed. If, subsequent to the commission of the offence, provision is made by law for
the imposition of the lighter penalty, the offender shall benefit thereby.

2. Nothing in this article shall prejudice the trial and punishment of any person for any act or omission
which, at the time when it was committed, was criminal according to the general principles of law
recognised by the community of nations.

ATLEGATION

101.The author alleges that his conviction under the Council By-Law contravenes Article 15 because giving
a speech without a permit was not a crime under national or international law. :

102.The anthor states:

My argument umder article 15 is put in this way, if, I had read out my speech and another
person was with me, and that person was also involved, then, as the courts would have it, I
would have been protected by the right to assemble under s 5(1) of the Peacefil Assembly
Act 1992 Queensland (which was enacted to conform with the ICCPR), because it would
have been found to have repealed the council by law. The right to impart information orally
is a necessary concomitant to the right of assembly.

... Thus, I submit, it can be said that to actnally give a speech without a permit was not itself
a crime against national law at the time. It is also not against international law; in fact it is
protected by it.

RELEVANT LAW

103.Australia understands that the purpose of article 15 is to prohibit retrospective application of criminal
laws and penalties.

AUSTRALIAN GOVERNMENT RESPONSE

104.5hould the Committee find that the allegation that article 15 has been violated is admissible, Australia
submits that it lacks merit on the basis that the evidence provided is not sufficient to enable a proper
consideration of the merits of the communication.

105.For the evidence supplied by the author to be sufficient for a proper consideration of the merits of the
communication, it must be of a ‘specific, substantial, not insubstantial nature and of pertinent
character’.19 The author essentially argues that had the circumstances been different, he would not
have been convicted under the Council By-Law. This does not address an ‘act or omission’ or raise any
allegation that the crime of delivering an unlawful address did not constitute a criminal offence at the
time it was committed.

19 McGoldrick, op cit, p 146.
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ARTICLE 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive
and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in
print, in the form of art, or though any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and
responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are
provided by law and are necessary: ~

{a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public) or of public health or
morals.

AYLLEGATION

106.The author alleges that his conviction under section 8(2)(e) of the Council By-Law violated his right to
freedom of speech and expression under article 19. ‘

107.More specifically, it appears that the author alleges that the application of sectiont 8(2)(e) of the Council
By-Law, resulting in a conviction and sentence, constituted a violation of article 19(2) of the Covenant.

108.In relation to article 19(2) the author states:
I also had my right to freedom of speech and freedom of expression and to exercise that
right by imparting information orally (article 19(2) ICCPR). I spoke on the issue of human
tights by simply reading out the universal declaration (which also protects free speech).

109.In relation to article 19(3) the author states:

The Towansville City Council at no stage provided evidence that the prosecution was
necessary for any of the reasons provided for in article 19(3) of the ICCPR.

RELEVANT LAW
110. Australia acknowledges and respects the right to freedom of expression.

111. Australia notes that article 19(3) expressly acknowledges the special duties and responsibilities that
must accompany the exercise of this right. The Committes has stated:

it is for this reason certain restrictions on that right are permitted which may relate either to
the interests of other persons or to those of the commumity as a whole. It is the interplay
between the principle of freedom of expression and such limitations and restrictions which

determines the actual scope of the individual’s right.20

20 General Comment 10 [19], 27 July 1983.
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112. Article 19(3) requires that any restriction of the freedom of expression must cumulatively meet the
following conditions: it must be provided for by law, address one of the aims enumerated in paragraph

3(a) and (b) and be necessary to achieve that legitimate pm:pose.21

113.The requirement of ‘provided by law’ generally means that any restriction must be ‘set downina
general-abstract parliamentary act in the formal sense or an equivalent unwritten norm of common law

and adequately specify the permissibility of given juterference by enforcement organs’.22

114.The limitations permitted by paragraph 3 must have as their aims: respect of the rights or reputations of
others and protection of national security or of public order (ordre public) or of public health or morals.

115.The ‘protection of public order (ordre public)’ has been defined as ‘the sum of rules which ensure the
functioning of society or the set of fundamental principles on which society is founded.23

116.The requirement for the measures to be ‘necessary’ to achieve the aims in paragraph 3 has been
described by Nowak to imply that ‘the restriction must be proportlonal in severity and intensity to the

purpose being sought. 24

FacTts

117.The Committee is referred to the domestic legislation set out under the heading ‘Facts’ in relation to
article 9.

AUSTRALIAN GOVERNMENT RESPONSE

118.Should the Committee be of the view that the allegation that article 19 has been violated is admissible,
Australia submits that it is without merit on two grounds. Firstly, Australia submits that the evidence
provided by the author is insufficient to enable a proper consideration of the merits of the allegation.
Secondly, Australia submits that article 19 has not been violated in relation to the author,

Insufficient evidence

119. Australia submits that the evidence provided by the awthor in the communication is not sufficient to
enable a proper consideration of the merits of the alleged violation of article 19. For the evidence
supplied by the author to be sufficient for a proper consideration of the merits of the coramunication, it

must be of a ‘specific, substantial, not insubstantial nature and of pertinent character’ 25

120.With respect to article 19, Ausiralia submits that the author has not complied with this requirement.
None of the allegations contained in the communication are capable of supporting an assertion that
Australia has violated article 19 in relation to the author. In this connection, the Committes is referred
to the submissions in relation to admissibility above. The author has not provided evidence of a
specific, substantial and pertinent character to support the alleged violation of article 19.

21 Ballantyne and Elizabeth Davidson v Canada, Communication No 359/1989; Gordon Mc Intyre v Canada,
Communication No 385/1989, paragraph 11.4; Jong-Kyu-Sokn v Republic of Korea,

Communication No 518/1992, paragraph 10.4,

22 Nowak, op cit, p 351.

23 UN Sub-Commission on Prevention of Discrimination and Protection of Minorities, Siracusa Principles on the
Limitation and Derogation of Provisions in the International Covenant on Civil and Political Rights, Annex,
United Nations document E/CN.4/1985/4, paragraph 22.

24 Nowak, op cit, p 353.

25 McGoldrick, op cit, p 146.
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The author’s conviction under the Council By-l.aw does not contravene article 19

121.Should the Committee believe, however, that the author has provided sufficient evidence to support a
consideration of the merits of the alleged violation of article 19, Australia submits that the Committee
should find the allegation io be without merit for the reasons set out below.

122.Clearly the restriction is provided by law by virtue of being set out in section 8(2)(e) of the Council By-
Law. :

123. Australia submits that section 8(2)(e) of the Council By-Law is necessary for the protection of public
order in accordance with article 19(3)(b) of the Covenant.

124.The Townsville City Council adopted a policy in relation to usage of the Flinders Mall on 24 April
1983. The policy approved the use of Flinders Mall for public forums and was designed to maximige
the use of the Flinders Mall for public benefit withont unduly affecting the public’s enjoyment of the
area. The permit system allows the Couneil to consider whether a proposal is likely to impact on the
public amenity enjoyed by mall users (such as undue noise, crowding, impact on commercial activity or
safety hazards).

125.Under section 8(2)(e) of the Council By-Law, a permit is required to ‘take part in any public
demonstration or any public address’. However, this does not apply to:

the setting up and use of a booth for religious, charitable, educational or political purposes
or of a booth to be used at or near a polling place for, or for a meeting in connection with,
an election in respect of either House of the Commonwealth Parliament, the Legislative

Assembly or a Local Authority.26

126.Thus, the requirement is not & blanket restriction on the right to freedom of expression in the area of the
Flinders Mall and the restrictions placed by virtue of the permit system are aimed at orderly use of the
Mall by the public as a whole.

26 Section 8(1), Townsville City Council Local Law No 39.
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ARTICLE 21

The right of peaceful assembly shall be recognized. No restrictions may be placed on the exercise of
this right other than those imposed in conformity with the law and which are necessary in a demacratic
society in the interests of national security or public safety, public order (ordre public), the protection
of public health or morais or the protection of the rights and freedoms of others.

ALLEGATION
127.The author alleges his right 16 freedom of assembly under article 21 of the Covenant has been violated.
128.The .author states:

I submit firstly that because the Council advertised that people can come to the open air,
publicly owned, pedestrian mall to take part in the traditional Sunday markets, that Thad a
right to assemble with those people, my fellow citizens. It is just that I chose to give a

speech.27

RELEVANT LAW
129.Article 21 provides a right to peaceful assembly subject to certain limitations.

130.The term ‘assembly’ necessarily entails the gathering of more than one person. Nowak considers that
‘assembly’ is not defined but rather presumed. Therefore, it is to be interpreted:

in conformity with the customary, generally accepted meaning in national legal systems,
taking into accoumt the object and purpose of this traditional human right. It is beyond
doubt that not every assembly of individuals requires special protection, Rather, only
intentional, temporary gatherings of several persons for a specific purpose are afforded

protection of freedom of assembly.28

FacTs

131.The Committee is referred to the Chronology and the domestic legislation set out under the heading
‘Facts’ in relation to article 9.

AUSTRALIAN GOVERNMENT RESPONSE

132, Australia refers the Committee to its general submissions on admissibility cutlined above. Should the
Committee be of the view that the allegation that
article 21 has been viclated is admissible, Australia submits that is without merit.

133. Australia submits that the public address given by Mr Coleman on
20 December 1998 did not amount to an “assembly’. In the Magistrates’ Court proceedings, McFadden
ASM considered the definition of ‘assembly’ and whether this was satisfied in the case of Mr Coleman.
In the absence of a definition in the relevant legislation, McFadden ASM referred to the meaning given
in the Macquarie dictionary. The definition is ‘a company of persons gathered together for the same
purpose, whether religious, political, educational or social’. He found in case of Mr Coleman that ‘it is

27 Communication No 1157/2003, p 9.
28 Nowak, op cit, pp. 373-374.
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quite obvicus from the testimony of the prosecution witnesses and from the surveillance video itself that
there was absolutely no assembly or gathering of persons at any stage’.2%

134.0n appeal, Pack DCT in the District Court of Queensland confirmed that

Mr Coleman was ‘acting alone’.30 This was confirmed on appeal to the Supreme Court of Queensland
who confirmed that even members of a speaker’s audience, by passively listening to an address, cannot

be considered to be taking part in it.31

135.For these reasons, Australia submits that the allegation that it has violated
article 21 is without merit. '

29 Transcript of Proceedings, Nicholas Andrew Sellars v Patrick John Coleman, Decision of the Townsville
Magistrates Court, 3 March 1999, p 89.

30Coleman v Constable Nicholas Sellars (Townsville Police) and the Townsville City Council), Pack DCJ,
District Court of Queensland, 7 June 1999, p 1.

31 Sellars v Coleman [2000] QCA 465, p 3.

26




U MIA T, LYY l.'J.'-rg AT 0 ULL DZOUDYT| ) . . NU jb} ]" 1

1. (1)

TOWNSVILLE CITY COUNCIL:

LOCAL LAW NO: 39

PEDESTRIAN MALLS
Jrterprefation

To this Chapter unless the comfext otherwise indicates or Tequires, the terms undermentioned shall
have fhe moeanins set against each of them respectively, that is w say:

napproved Vehicle, Labef® - means a label issoed by the Counoil jn accordance with By-law 4 of
{his Chagiter and which s capable of being affized to the windsereen or some other conspiciious part
of u vehicle;

"Anthorised Person (Pedestrian Mall)” means any pemson appoinied by the Coundll as an Authorised
Persor. (Pedestrian Mall) for the purposes of this Chapter and inclndes an amthorised person for the
pumposes of paragraph () of subsection (24B} of section 35 of the Loeal Government Act

1936-1982;
"(lerle! means the Clerk of fhe Council of the City of Townsville;

"Delivery Vehicle" mesns a motor vehicle approved by the Council in accordance with this Chapter
for éntry jmie or upon a pedestian mall dering the preseribed hows for the purposes of delivering
goods or piclking up goods fom, premises adjaceant to of adjoining a pedestrip mall; .

"Hesential Services Vehicle" - memms s motor vebicle that is in the care- or control of any Officer of
the Ambulance Brigads, the Fire Bogade, the Noxth Queensland Electricity Boaxd, the Police Force,
the State Emergency Service, Telecom Ansimlia or the Council whilst such Officer is bonz fide
camrying out the duties assigned to hin; :

"Official Sigh" - means aouy sign, signal, marking lght or device placed, emcted or put wp i 2
. pedestian, mmell or by the authority of fhe Council ar fhe Clekk far the pmpose of reguiating,

mohﬂzﬁngwmgorgﬁdmgpmsuﬁngmpmmaﬂwhs&mmmwiﬁomwdm;

YOpder in Council® mesos s Order n Council duly made under the provisions of fhe Local
Govermoent Act 1936-1982 and published in the Gazette wherehy a toad or part of a road within the
Area of the Cotmeil is proclaimed 23 2 pedesttimn mall The tenm incudes sn Ordex ju Cowoell
whereby amy of the provisions subject fo or in accordancs with which a pedestian mall operaiss are
altered ‘When used in respect of a particular pedestrizn 'fall the terma shall mean and refer to the
Order in Council made in respect of the pedeshizn mall iy question; ' ‘

"COemer” when the same is used in yespect of 2 vehicle, means as well a person who is the owner
within the meaning sssigned o fhat tem by the Traffic der 1949-1982 a person in whose name a
vehicle is registered wnder the Regrlations made under the Main Roads der 1920-1979 or under axy
corresponding  Regulation, Ordinance, Law or By-law of any State or Temifory of the
Commonwealth, of Anstralia '

'Ted&sﬂmk&aﬂ"mmsapedesﬁmmaﬂpmclﬁm&dhy%ﬂm@mﬂﬁademdﬂﬁm
provisions  of the Local Govermment Act 1936-1982 and’ published im the Gazette and which is
specified in the Schednle to this definition, that is to say: ‘

SCHEDULE




1. The Flinders Pedestrian Mall

‘?r&écﬂbed Hours™ means the hours preserived by By-laws 20 aod 21 of this Chapter in respest af
ﬁmpedstdanma]linquestionwhmddivexyvehidesandsu-vicevebiclesshansuhjecttotba

provisions of this ChaptzrbePenni!:tcdinaruponmepedwh:ianmaﬂm question;

"Service Vehicle” means a motor vehicle approved by the Councdl in accordance with this Chapter
formEyomDorupanapedmbimmaﬂdnﬁngﬂ:epmcdbedhmforﬂmpmposes of providing
services to premises adjacend to or adjoining a pedestrian mall;

Special Vehicle” means a vebidie approved by the Cowscll in. accordance with the by-laws for entry
imomuponapedestdmmaﬂforaspedalpmposednﬁngﬁ:ahmpmdbythsmmcﬂ;

wmrmm"mmgmmnpmm%apﬁmmpm
to subsection (24B) of section. 35 of the Local Government Act. 1936-1982 by Order ip. Couneil made
on the sixieenth day of August, lm,wdpmﬁmmme&mmﬁedewofAu@m '
1979, for  ttial period of 12 months from te cighteenth day of Angust, 1979, part of which being
mbmmmsmmaﬁgnmmtofsmmswmwmw}wmd@mm“
thamSteetTowmvﬂghavhgmemdey&dahComcﬂmade.onmeswmﬂxdayof
Angust 1980, end published in the Gazette onm the ninth day of Angust, 1980, ‘as a permanemt r
pedestrian mall, ﬂ:eotherpmtofwmch,bgingﬂaatpaﬁbctwmihsnmgmm alignment “of
SianlcyS‘trezta:ndﬁgmrﬁeastemaﬁgnmﬂofsmm Street  Townsville (the trial pesied In
mp&tofth:samehavhgbmeﬁm&dbyOrdthomﬁlmademmesevmﬁldayofAugusg r
1930, and published in the Gezehte on the mimh day of August, 1980; wp to and inchudig the 5
dghmenﬂ;dzyofAugmtlgsl)hmgbempmdﬁmedbyOrdmmCmnﬂmdemﬁ:cﬁ:&ﬁcth .
day of Jaly; 1981 and prblished i the Gezette on the first day of August, 1981, as a permenent '
pedestrian mall; . i
|

wThe Picnic Bay Pedestdan Mall” means the pedestcan mall comoprising those parts of the Heplanade
and Vile Street, Picpic-Bay, Magnetic Iland, Townsville proclaimed as a permanent pedestrizn wall
pursuzzt fo sub-section. (24B) of Section 35 of the Local Government Aet 1936-1985.

*Vehicle” means anydwcﬁpﬁonofvnlicle&awnorpmpeﬂedbya:ﬁmalqroﬁm-moﬁvepower

other thap. 2 velocipads as hexein defined. .

“Velocipede” means a bicycle, icycle or other vebicle ofsimﬂzrdwc::q:ﬁmThcmnndoesnot.-
incinds a wheelchsir when such is being used by 2 person Bona fide nneed of the same by reasom of

fhe condition of his Himbs o of his state of health. .

(2) A pedestrian mall shall be known. by and may be described for all purposes whatsoever by the name
assigned to the pedesteizn mall by the Order it Coupedl or by this Chapter.

Authorised Person (Pedestrian Mall)

2. (I)ThcCmﬁcﬂnmyinvvﬁﬁgappuiﬂanypmwhoisapmmﬂoﬁmofﬂmwmnﬂmbem 'l
Anthorised Persan (Pedestrian Mall) for the pugposes of this Chapter either in respect of all

pedestrian malls generally within the Area or i respect of the pedesician mall or pedestrian malls ¥

) . t

i

(2) The Council may in writing at auy tme revoke an appoftment made wmder canse (1) of this byelaw. '

(3) A person appoinied under clanse (1) of this by-law as an Anthorised Petson (Pedestrian Mzall) may
mgn.bygivingmchmﬂommcnﬂfsmﬁcehwﬁﬁngmmaIbehalﬁ
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(4) An Axthorised Person (Pedsstrian Mall) appofnted under this Chapter shall exercise all the powers
and fimctions and shall pecform the dutles of an Authorised Person (Pedestrian Mall) conferred upon
- him by the Council and as may be prescribed by the Lacal Govemment Act 1936-1982 and by an

Order in Commeil.

-3, (1) Every Authorised Pemon (Pedestrian Mall) appointed under this Chapter shall be issued with an

identity cand by the Cowrcil wherein shall be specified the name of the Authorised Person
- (Pedestrian Mall) for the purposes of this Chapter and where the Authotised Person (Pedestrian Mall)
isappomdotherwiserhaninmpectofaﬂpedeshianmaﬂsgenmﬂyadescﬁpﬁonoffheped&ctn'm
poail or pedestrian malls to which the appointment relates,

(2) When exercising his powers sud fonctions under this Chapter m Authorised Person (Pedestrian Meall)
- shall carry his identity card for the purposes of is idenrification. ‘

B (3) An Authorised Person, (Pedestrian Mall) shall upon cessing to hold that appofotment sumender his
- identity card to the Council. '

S Approval of Vehicles

4. (1) A pexson who desires to obisin approval of a vehicle as 2 delivery vohicle or as the case may be 23 2
service vehicle or approval of g vehicle as a gpecial vehicle for exiry wupon 5 pedesttian mall shall
make application In wiitng to the Counedl in the presaribed farm.

‘_ The application shall be lodged with the Council and shall be accompanied by the préscn‘bed fee and
- -such other infarmation a3 the Cotmcll may require.

, @) Without Nmiting the geperality of clamse (1) of this by-law, the Council may require an applicant fo
= subtoit with his application evidence of the fact that he regulady delivers goods or picks up goeds

from premises adjacent to or adjoining 2 pedestian mall ar as the case xosy be that he regularly
B ‘provides sexvices to premises adjacent to or adjoining a pedestrian mall.

. (3) Uﬁonapp]jcaﬁnnmadetqitundcrtbisbylawﬁ;eCmcﬂma}a

() grant its approval; _ ’ ,

. (b) refise to grant iis approval; , ‘

(¢) gmnt its approval subject to such conditions as the Covmell shali think fit including a limdtation
as 1o the pedestrian mall or as the case may be the pedestvian malls fo which the appryval shall

_.o: app]-y‘ & .

(4)An approval issned under this by-law shall be in writing and shall be aceommpaned by an spproved -
vehicle labal. : ‘

i (5) & shall be 2 condition of every approval issued nder fhis by-low on breach whereof the approval
may be revoked by the Counedl- '

(2) that the vebicle the subject of the approval shall whilst o or upon 2 pedestdan mall be used
strictly and only . accordance with the provisions of this Chepter and the Order in Coumcdl and
the conditions, if any, subject to which the approval was grmied; sud

() that at all thmes whilst in or mpen a pedestrian mall the vehicle the subject of the approval shall
have affized o the Jeft hand extremity of #s windsresm, or if the vehicle is not fitted with 2
windscreen, shall have affixed @ the vehicle in a conspicuous position the authomised vehicle

label-fssued by-the Counefl-in-respect of such-wehicle,
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(6)Unless sooper revoked any appmvai@l:dmﬂerrhisb}lawshaﬂmaininforcefmmmdﬂc of
issuingupmandinctuﬁngtheescpirydatewﬁttenonﬂ:eﬁceofthcappmvalorifnoexpﬁydatcis
sowﬁttenuptaandmcludingmeﬂ:ixﬁethdayoflmmfoucwmgtmdaIcufﬁieissmﬁngof“he
approval.

Use of Vehicles in @ Pedestrian Mall
5. (1) Save s is otherwise provided by clamse (2) of this by-law a person shall not take, wopel, drive,
wheel have in control or otherwise use 2 vehicle, velocipeds or a roller skate or roller skates or a
. skateboard in ox upon 2 pedestrian mall. .
(2) Clanse (1) of this by-law shall ot apply to the following vehicles-

@ Anyde]hmywhiﬂcmmvimvehidcéﬁngth:lpmmbedhomwhmMavehﬁhshaﬁ
subiect to the provisions of this Chapter be pexmitted in or upon 2 pedestrian mall;

(b) Any essential services vehicle ot such time ar times whea a need for the same to be in or upon |

"

toe pedesttizn mall has arisen when such a vehicle shall subject o the provisions of this Chapter
bepecnﬁtedhmvponﬂ:epqdmﬁaqmaﬂmquﬁﬁm;

)] Aspeddvdﬁdeduﬁngﬂmhomwedﬂedhytba&mmlwﬁmgmnﬁngiﬁappmvﬂmdm
ﬂﬁs%ﬁrhr&pﬁafﬁegedﬂvdrﬂcwﬁmm&wﬁdeshaﬂmﬁmm&spmﬁﬁmof
this Chapter be pempitted i or upon the pedestrian mall specified in the approval,

6. No person shall-

(2 ddve a vehicle in & upon & pedestrim tall at 2 speed i excess of that indicated by an official
-siguoriftba:eisnosunhoﬂicialsiga:a@eaimexmsofmkibmmmpahmzr;

) d:ivealvebideinmoromcfapedesuianmauatanypoinmﬁmthmadﬁgnamdmnyoreﬁ:-

pomt;
© stop,smndorpaﬂcavehideinmuponapedwuimmaﬂsoasmhindsrtheﬁeepassagcof
other velricles lavwfully using the pedestian mail;

(d) on any day Monday to Friday (both days inchisive) cause, suffer or pemit a vehicle to be or o
remain i or wpoh a pedestian mall for 4 comtimuens period exceeding one bour without the
written approval of the Counedl having fisst been obtairied. _

7. When 2 vehicle is formd i or wpon a. pedestton mall i contravention. of the provisions of this Chapter
for a contirmous perod In excess of two hours then a separate offence shall be deemed fo have been
comuﬁﬁndat.ﬂazcmnhsimofeachhnm;ca}mﬂatedﬂommeﬁmewhmﬂasvdﬁdcwasﬁrstsofound
dnﬁngwﬁdamcvﬁﬁdcconﬁmmuﬁymdnsilcmmWMaszﬁmﬁmda'pmahymbc
exacbedbywayofncﬁceinﬁ:cuﬁmdetinmpectcfanhmmﬁenceorasthscasemaybe
procsedings in respect of each stch sepazate offmce may be taken accordmgly.

8. (l)ﬁzisb}n]zwdommtappiymtheseuingupanduseofabooﬂ:.ibrmﬁgicus, charitable, educaticnal
orpolﬂimlpurposesorofaboothmbeusadaturne.arapoﬂingplacefar,orfuramceﬁngm
mm&mwiﬂ:,mdwﬁmmmpedof-eiﬂmﬁomeoftbs&mmmwmlﬂzmﬂk
Legislative Assembly or a Local Authority. :

{

\

e (2)-Nopersen-shall

i
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18. (I) In praceedings as for an offence agaist the provisions of this Chaprer or for the recovery of any
expenses payable to the Council wndsr the provisions of this Chapter agy certificate or doctament -

@

(b)

purporting to be issned pursuant io the Regulations under the Main Roads Aer 192051979 or
to avy comesponding Legislation, Ordinavee or Law of any State or Tepdtory of the
Commiamrwealth: or

purportivg o be under the hand of the Secrenary of the Commissioner of Main Roads or any
pevson, thereunin amthorised by the Commissioner of Main Roads or to be under the hand of -
thepersonm*mlﬁmﬁtycbarged'wiﬂlﬁmmgismﬁonofmoto:velﬁclesundmanyl'_egislaﬁon,
Qrdinance or Law of smy State or Texiiory of the Commmonwealth comesponding to the
Regulations woder the Main Roads dct 19201979 or any person therennto-anthorised by such
pmoralﬁhority,whicﬁmmaxonanydabaordminganypeﬁodthavehiclespﬁciﬁedh
the certificate or document was registered in the pawe of the person specified therein: shall be
received in evidence and shall-he evidemce that the persom specified @ the ecertificate or
dmmmtwasﬁeowofthavehiolespechﬁedthue&natﬁmﬁmemduﬁngttheﬁod
specified therein and in fhe sbsence of evidence in rebuttal thereof shall be Conclusive |
evidence of such ownership. ’ ‘ )

(2) Any certificate or document refefred to o clamse (1) of this by-law shall be presumed o bave been

19.(1)Iuanyproceedingsasforannﬁ‘mceagaiﬂstorﬁarabmachofthepmvisions of this Chapter or in
auypmceedjngsforthsrecwmyofmyexpanswpayablemthaCoumi{everyaﬂegaﬁonor
averment comtained m the - conplaint shall be prima facie evidenws of the matter so alleged or
averred .

(2) Withow: rviting the gemerality of the provisions of clause (1) of this by-lsw the allegmtion or
averment in amy complaivt or In any proceedines that at the time and date mentioned M the

complahtormﬁhspmceedhags-

(a) s vebicle was or was nm: a delivery vehicle or as the case may be a service vehidle or a
special vehicle or an essentisl services vehicle; -

(b)  aperson was or was not the -holder of & peowmit grauted by the Comeil;

© a person. congplied with or failed to comply with & condition to which any approval or permit
gravied by the Council had been subjected; , :

{@  aperson was ar was not an Authorised Person, (Pedestrian Mall);

(&) a person was orwésnﬁtiheownerordﬁwrorpmappmﬁyincha:geofawlﬁcleor
other thing found in g pedestrian rmall; ar

® ﬁﬁtmysﬁgm,signal,ligiﬂ;inmkingoroﬂmrdcviw

()  was or was not an official sign; or

(@  contained or gave or did not confain or give any divection or indication,
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(8) The provisions of this by-law shall not operate to the prejudice of or so as to bar any procesdings as
for an offence against the provisions of this Chapter or of the Order in Council. '

{10)Neither the Council nor any Authorised Person (Pedesttian Mall) nor any Officer, servamt, agemt, or
contractor of the Council shall be liable to any person for auy damage howsoever done or caused to
or for any loss susteined in respect of any property seized end detzined, removed, held in custody,
sold, disposed of or destroyed pursuant to the provisions of this by-law.

Noise, Sizns and Advertisements

14, (1) No person shall usz or permit or swfer to be used any megsphane, sound amplifier, mdio, loud
gpegleer, gramophone or the like or amy other means of mechanieally, electically or artificially
crRasing or Teproducing sound i aoy place or premises adjacemt 4 a Pedestrizn Mall for the
puposes of advertising amy goods, wares, merchandise, entertainment, service or ofher matter or
thing whatsosver so a8 to produce such a volome of sound that the same mey be heard by persons i
or upon, or using the pedestrian mall .

(2) No person shall use or pemmit or suffer to be used in 2 pedestrian mall any device capsble of making
& noise for the purposes of aonowmeing or drawing atiention to any auction, public performarice, sale,
mesting, matter or thing whatsoever.

o

(3) No person shall put up amy advertising device in 2 pedestrian mall save ander and i accordance with
the provisions of Chapter XTV-Signs and Advertissments-of the By-laws of the Comngil.

Offerces
15. Any person who comtravenes fhe provisions of this Chapter shall be guilty of an offence,
16. Any member of the Police Farce who

2) finds a persom in 2 pedesidan mall committing su offence against the provisions of this Chapter or
of the Order in Comncil; or

(b) fuds in a pedestrian mall 2 person whom he suspects on reasonable gounds o have committed s,
offenice agamst the provisions of tis Chapter or of the Order in Coungil,

may agest that person or may wmmove (using such frce s is necessary for such purpose) such person
from the pedestrizn mall S F ) :

Moil Menager

17.(1) The Comncil may appoint a MaTl Manager to cany out such duties relating o the use and operation of
apedesmanmaﬂormymnnbm'ofpﬂdmﬁanmaﬂsnsmzy-besssiguedtulﬁn;.

@Bﬁxm@fﬁdhg;bgd?%mamm%ﬁnpommm&hcmm
Iaw & 0 Chapter in, o far as they refer to the pedestrian mall or pedesiism
mzlls assigned, to the Mall Mamager. )

(3) A Mall Mausger shall by virtue of his appoimiment as such be en AuthoriSed Persan (Pedestdian
ME) in respect of the pedestrian mall or pedestrian malls assigned to fim.

Evidentiary

[—
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shall be evidence of the matter or matters so alleged or avemed and in the absance of
evidence in rebutial thereof shell be conclusive evidence of such waider of matiers

notwithstandng - )
(A)  that evidence in support of such matier ar any other matter is givexs; or

(B)  that amy matter so alleged or avenred is 2 wmixed question, of law and fact; but in that
case the allegation or averment shall be evidence of the fact only.

(3) Any evidence given i support or rmhuttal of aflegations or averments to Wblch this by-law applies
shall he considered om its xmexits sud the eredibility and probative value of such evidence shall be
nefther inereased nor diminished by reason of this by-law.

(4) This by-hwshaﬂmtmanymyaﬁéctauyenus of proof ctherwise falling on any paty _
proceedings to which this by-law applies.

Prescribed Hours

.. .0. The prescribed hours in respect of the Flinders Pedastrian Mall shall be as follows:

(a) The hours between, 6,30 amm. snd 10.45 axn. each Monday to Friday (both days mclusive); and
(b) The hours between 6.30 axn. and 830 a.m. Saturday
(¢) The hours between 6.00 axn. aud 8,30 s and betwesn 12.30 paa. and 2,30 pam. each day Sonday.

21. The prescribed hours in wespect of The Picnic Bay Pedestrian Mall shall be the hours between 10.00 am.
and, 11.00 a.m. each day of the week. . o

THE SCHEDULE
T Forn 1 roe
TOWNSVILLE CITY COUNCIT, )

To: (here insert name of owner as Imown to Council)

" L (here insert address of owner as Fnown to Council)

On. the date specified in Tem I of the Schedule hereto the property described in Jtem, 2 of the said Schedule
was seized and detained by an Anthorised Person (Pedestdian Mall) pursuant 1o the provisions of clause (3)
of By-law 13 of Chapter XXXIX. of the by-laws of the Councdl i the Pedestrian Mall named in Hem 3 of the
said Schedule. Tt appears that you are the owner of the said property within the meaning of the by-laws.

I you wish the said property to be released and defivered up o you, you must gatisfy an Awthorised Perzon
(PedgsiﬁanMaJl)thatyouaxcmeownernfthcsaidpmpertyandynumustpaym&xeCmmcﬂtha-coslsand
m:pensasofthesaidseizmemddﬂtﬂnﬁonmgetbﬂrwﬁhtheassmandmpmsm of any removal and holding
in custody subsequently incumed by i At the date of this otice fae cosis and expenses aforesaid amount to
tb.eslmashowninltem4ofﬁlesaid8chednlebutmmhwiﬂmt&mcmacmmmﬁ[paymanthasbemmade.

In the evmifhstﬁlepmperﬁy‘hasnotbemmleasedanddaﬁvemdupwiﬁﬁnsevendays;&umthemviceof

thisnoﬁceonyou,iﬁaCouncﬂshaﬂhcaIﬁbeﬂymseﬂ,disposeofordﬂs(myﬂmpmpmy‘inamrdanﬁe
with the by-lawa.

THE SCHEDULE
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Ytem 1. (here insert date of seizure)
Item 2. (kere insert description of property)
. Ttem 3. (here insert name of pedestrian mall)
Ttem 4. (here insert amount of costs and expenses 10 date of notice)
Dated the day of , 19

COUNCIL OF THE CITY OF TOWNSVILLE
per Authorised Person (Pedesttian Mall),

Form 2 {

TOWNSVILLE CITY COUNCIL
Notice préparatory to Sale, Etc., af Property Seized and Detained in ¢ Pedestrian. Mali
On the date specified in Ttem 1 of the Schedile hereto the property described in Tem 2 of the said Schedule

was seized and deteined by su Amhorsed Person (Pedestdan Mall) purseant to By-law 13 of Chapter
XCOXIX of the By-Jaws of the Comngl in the Pedestan Mall pamed in Trem 3 of the said Schedule.

The owner within the meaning of the by-Jaws s not known to the Coonel.

Uﬂﬁ.wﬂmm&w.ﬁmhdmﬁﬂmpﬂmﬁmdmhnuﬁm&mwsﬁﬁmm-
Person, (Pedwnimmﬂ)ﬂ:atheisﬂm-cwmrwiﬁﬁnmemwﬁngoftbsby-m of the said property aud
pays to the Council the costsmdexpensasofsuchsdzmemddmnﬁonmgeﬂmrwﬁmysubseqm

removal and holding in custody of the sald property calculated up to the date of such payment the Council
shall be at iberty to sell dispose of, or desiroy the said property in accardance with the by-laws.

THE SCHEDULE
Tem L. (here insert date of seizure)
Ttexn 2. (here insert description of property)
Ttexn 3. (here insert name of Pedestricn Mall}

Daied the : day of, 19
COUNCIL OF THE CITY OF TOWNSVILLE
Per , Towx, Cler."




